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U.S. Customs Service 


General Notices 


TARIFF CLASSIFICATION OF IMPORTED MAGNETS 
AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Proposed change of position; solicitation of comments. 


SUMMARY: This notice advises the public that Customs proposes a 
change of position regarding the classification of imported articles con- 
sisting of small metal or barium ferrite magnets placed in a plastic, tex- 
tile or ceramic housing (sometimes referred to as refrigerator or 
household magnets), under the Harmonized Tariff Schedule of the 
United States (HTSUS). 

Customs has ruled in the past that based on the composition of the 
magnet, it was classified either as an article of metal under heading 
7323, HTSUS, or as an article of ceramic (barium ferrite) under heading 
6912, HTSUS. 

After intensive review, Customs now believes that because composite 
goods consisting of magnets and a textile, plastic or ceramic housing or 
shell, have the essential character of magnets, they are properly classifi- 
able as such under heading 8505, HTSUS. The result of this proposed 
change of position would be a small decrease in the rate of duty on the 
subject merchandise. 

By this action, those rulings which are inconsistent with our current 
position would be revoked. Before adopting this proposed change, con- 
sideration will be given to any written comments timely submitted in 
response to publication of the document. 


DATES: Comments must be received on or before August 29, 1994. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the U.S. Customs Service, Office of Regulations and Rul- 
ings, Regulations Branch, Franklin Court, 1301 Constitution Avenue, 
N.W,, Washington, D.C. 20229. Comments filed may be inspected at the 
Office of Regulations and Rulings, Regulations Branch, Franklin Court, 
1099 14th Street, N.W., Suite 4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Robert F. Altneu, Office 
of Regulations and Rulings (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Classification of merchandise under the Harmonized Tariff Schedule 
of the United States (HTSUS) is in accordance with the General Rules of 
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Interpretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

Magnets are specifically provided for in heading 8505, HTSUS. In sev- 
eral rulings, we have held that articles consisting of a magnet placed 
within a decorative housing or shell made of plastic, ceramic, or textile 
(sometimes referred to as refrigerator or household magnets), were 
composite goods. Classification was considered under the following sub- 
headings and duty rates: 


6912.00.50: Ceramic tableware, kitchenware, other household 
articles * * *: [o]ther 

The general, column one rate of duty is 7 percent ad valorem. 

7323.99.90: Table, kitchen or other household articles and parts 


thereof, of iron or steel * * *: [o]ther: [o]ther: [nJot 
coated or plated with precious metal: [o]ther: [o]ther 
* kk *K 


The general, column one rate of duty is 3.4 percent ad valorem. 


8505.19.00: Electromagnets; permanent magnets and articles 
intended to become permanent magnets after 
magnetization ***: [plermanent magnets and 
articles intended to become permanent magnets 
after magnetization: [o]ther * * *. 

The general, column one rate of duty is 4.9 percent ad valorem. 


Because the article was a composite good consisting of metal, ceramic, 
textile, and/or plastic, it was prima facie classifiable under two or more 
headings. Customs would then apply GRI 3(b) to determine the essen- 
tial character of the article. 

The Harmonized Commodity Description and Coding System 
Explanatory Notes (EN) constitute the Customs Cooperation Council’s 
official interpretation of the HTSUS. While not legally binding, the ENs 
provide a commentary on the scope of each heading of the HTSUS and 
are generally indicative of the proper interpretation of these headings. 
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). EN VIII to 
GRI 3(b) states as follows: 


[t]he factor which determines essential character will vary as 
between different kinds of goods. It may, for example, be deter- 
mined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of a constituent material in 
relation to the use of the goods. 


In the rulings issued, Customs concluded that the magnet imparts the 
essential character to the article. The plastic, textile or ceramic portion 
of the article merely embellished the article and acted as a decorative 
selling feature. 

However, Customs precluded classification of the article under head- 
ing 8505, HTSUS, which specifically provides for permanent magnets 
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based upon a portion of EN 85.05. EN 85.05, page 1341, states in perti- 
nent part as follows: 


[t]his heading does not cover: [e]lectro-magnets, permanent mag- 
nets or magnetic devices of this heading, when presented with 
machines, apparatus, toys, games, etc., of which they are designed 
to form part (classified with those machines, apparatus, etc.) 


Based upon this portion of EN 85.05, we held that the magnets were 
designed to form part of the article. It was concluded that because the 
magnets are presented with and incorporated into a textile, ceramic or 
plastic article (i.e., a hook, fruit caricature or advertising slogan), they 
are precluded from classification in heading 8505, HTSUS. Because the 
essential character of the article is the magnet, the article would then be 
classified based upon the composition of the magnet as an article of 
metal under heading 7323, HTSUS, or as an article of ceramic (barium 
ferrite) under heading 6912, HTSUS. 

Several rulings were issued following this rationale. See HQs 082500, 
083130, 083133, 083134, 089332, 089333, 089760; NYs 860370, 862523. 
This list may not be exhaustive. There may be others issued by Customs 
in New York or in the various Customs districts under the pre-entry 
classification procedures. 


PROPOSED CHANGE OF POSITION 


After intensive analysis, we believe that EN 85.05 has been misinter- 
preted. The exclusion in EN 85.05 is designed to cover only those articles 
in which the magnet is merely an insignificant part of a larger article 
(i.e., kitchen cabinets with a magnet to keep the doors closed). In such 
cases, the magnet portion is ignored for classification purposes, and 
the article (i.e., kitchen cabinet) is classified as if the magnet were not 
present. 

In regards to articles consisting of a metal or barium ferrite magnet 
and a plastic, textile or ceramic shell or housing (i.e., a hook, fruit carica- 
ture or an advertisement slogan), Customs believes that they are a com- 
posite good. Customs will continue to apply an essential character 
analysis pursuant to GRI 3(b) to find the essential character of the mer- 
chandise. If the shell or housing portion of the article merely embel- 
lishes the product and acts as a decorative selling feature, and the 
essential character is imparted by the magnet, then the article is prop- 
erly classifiable in heading 8505, HTSUS, as a permanent magnet. This 
change in position only relates to how Customs interprets the exclusion 
stated in EN 85.05. 


AUTHORITY 
This notice is published in accordance with section 177.10, Customs 
Regulations (19 CFR 177.10). 
COMMENTS 


Before adopting this proposed change in position, consideration will 
be given to any written comments timely submitted to Customs. Com- 
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ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), section 1.4, Trea- 
sury Department Regulations (31 CFR 103.11(b)), on regular business 
days between the hours of 9:00 and 4:30 p.m. at the Office of Regulations 
and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 4000, Wash- 
ington, D.C. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 14, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 28, 1994 (59 FR 33320)] 


CHANGE IN STATUS OF “OBSESSION” TRADEMARK OWNED BY 
CALVIN KLEIN COSMETICS CORPORATION AND RECORDED 
WITH U.S. CUSTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice informing importers and other members of the trading 
community of a change in the status of the trademark “OBSESSION” 
owned by Calvin Klein Cosmetics Corporation which is recorded with 
Customs Intellectual Property Rights Branch (Office of Regulations & 
Rulings). 


SUMMARY: This notice informs importers and other members of the 
trading community that the trademark “OBSESSION” owned by Cal- 
vin Klein Cosmetics Corporation which is recorded with U.S. Customs is 
not entitled to “gray market protection. Effective February 28, 1994, 
foreign-made articles bearing the genuine mark (so-called parallel 
imports or “gray market” goods) maybe imported into the United States 
without restriction. 


DATE: June 21, 1994. 


FOR FURTHER INFORMATION CONTACT: Vicki E. Allums, Intel- 
lectual Property Right Branch, Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution Avenue, N.W, Franklin Court, 
Suite 4000, Washington, D.C. 20229; telephone (202) 482-6960. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This notice informs importers and other members of the trading com- 
munity that the following trademark owned by Calvin Klein Cosmetic 
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Corporation and recorded with U.S. Customs is not entitled to “gray 
market” protection: 


“OBSESSION” (U.S. PTO Trademark Registration No. 1,347,076; 
Customs Recordation No. TMK91-00672) 


Therefore, foreign-made articles bearing the genuine trademark 
(“gray market” goods) referenced above may be imported into the 
United States without restriction. This is consistent with the treatment 
of the other trademarks owned by Calvin Klein Cosmetic Corporation 
which are recorded with Customs Intellectual Property Rights Branch. 
Customs automated database of records for this trademark has been 
amended to reflect the change. 


STUART SEIDEL, 
Acting Director, 
Office of Regulations and Rulings. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 28, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Stuart P SIEDEL, 
(for Harvey B. Fox, Director, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN 
COATED VITAMINS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke New York Ruling Letters (NYRL) 851655, dated 
May 8, 1990, and 850780 and 850781, dated March 30, 1990 concerning 
the tariff classification of certain coated vitamins used in the manufac- 
ture of animal feeds. 


DATE: Comments must be received on or before August 12, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 





U.S. CUSTOMS SERVICE 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke rulings pertaining to the tariff classification of 
certain products containing a single active ingredient, Vitamin A or 
Vitamin E, coated with a stabilizer for the purposes of preservation or 
transport, and used in the manufacture of animal feeds. 

In NYRL 851655, dated May 8, 1990, each of the products, Microvit A 
500 S, Microvit A 650, and Microvit A 750, contained a single active 
ingredient, Vitamin A acetate coated with gelatin, lactose, and an anti- 
oxidant (BHT), In NYRLs 850780 and 850781, dated March 30, 1990, 
each of the products Cryptovit E 50 Enrobe Microvit E 50 GS, and 
Microvit E 50 ADS, contained a single active ingredient, Vitamin E 
coated with gelatin or silicon dioxide. In all of the referenced rulings, the 
products were further used in the manufacture of animal feeds and Cus- 
toms held that the products were classifiable as medicaments consisting 
of two or more constituents which have been mixed together for thera- 
peutic or prophylactic uses, not put up in measured doses or packings for 
retail sale, in subheading 3003.90.0000, Harmonized Tariff Schedule of 
the United States (HTSUS), dutiable at the general column one rate of 
6 percent ad valorem. 

A prior NYRL, 839134, dated April 27, 1989, held that similar coated 
vitamins were classified in heading 3003.90.000, HTSUS. However, this 
ruling was revoked by Headquarters Ruling Letter (HRL) 953829, dated 
July 26, 1993, which held that the products were classified in heading 
2936, that provides for provitamins and vitamins, natural or reproduced 
by synthesis (including natural concentrates), derivatives thereof used 
primarily as vitamins, and not intermixtures of the foregoing, whether 
or not in any solvent The revocation ruling noted that the notes to head- 
ing 2936 of the Explanatory Notes to the Harmonized Commodity and 
Coding System, were changed, effective February 1992, and based on 
the notes, the products were not excluded from heading 2936. The notes 
state that the products of heading 2936 may be stabilized for the pur- 
poses of preservation or transport by the addition of antioxidants and 
coatings in certain circumstances. Customs intends to revoke NYRLs 
851655, 850780, and 850781, Attachments A, B, and C, to this document 
to reflect the proper classification of the products in heading 2936. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HRL 955754, revoking NYRL 
851655 and classifying the products Microvit A 500 S, Microvit A 650, 
and Microvit A 750, in subheading 2936.21.0000, HTSUS, with duty at 
the general column one rate of 3.1 percent ad valorem, is set forth in 
Attachment D to this document. Proposed HRL 955867, revoking 
NYRLs 850780 and 850781 and classifying the products Cryptovit E 50 
Enrobe, Microvit E 50 GS, and Microvit E 50 ADS, in subheading 
2936.28.0000, HTSUS, with duty at the column one general rate of 7.9 
percent ad valorem, is set forth in Attachment E to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: June 24, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, N.Y., May 8, 1990. 


CLA-2-30:S:N:N1:238 851655 
Category: Classification 
Tariff No. 3003.90.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC. 
CN 5266 
Princeton, NJ 08543-5266 


Re: The tariff classification of Microvit A 500 S, Microvit A 650, and Microvit A 750 from 
France. 


DEAR MR. MEOLA: 

In your letter dated April 20, 1990 you requested a tariff classification ruling. 

Microvit A 500 S, Microvit A 650, and Microvit A 750 are coated vitamin A acetate. The 
coating consists of gelatin, lactose and glycerine with BHT as a stabilizer. These products 
are used as dietary vitamin supplements in animal feeds. 

The applicable subheading for the Microvit A 500 S, Microvit A 650, and Microvit A 750 
will be 3003.90.0000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for medicaments consisting of two or more constituents which have been mixed 
together for therapeutic or prophylactic uses, not put up in measured doses or packings for 
retail sale. The duty rate will be 6.0 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 


JEAN F. MAGURIE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y., March 30, 1990. 


CLA-2-30:S:N:N1:238 850780 
Category: Classification 
Tariff No. 3003.90.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC, INC. 
CN 5266 
Princeton, NJ 08543-5266 


Re: The tariff classification of Cryptovit E 50 Enrobe from France. 


DEAR Mr. MEOLA: 

In your letter dated March 13, 1990 you requested a tariff classification ruling. 

The Cryptovit E 50 Enrobe consists of dl-alpha tocophery] acetate, gelatin, and silicon 
dioxide. 

The applicable subheading for the Cryptovit E 50 Enrobe will be 3003.90.0000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for medicaments con- 
sisting of two or more constituents which have been mixed together for therapeutic or 
prophylactic uses, not put up in measured doses or in forms or packings for retail sale. The 
rate of duty will be 6.0 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 


should be brought to the attention of the Customs officer handling the transaction. 
JEAN F. MAGURIE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y., March 30, 1990. 


CLA-2-30:S:N:N1:238 850781 
Category: Classification 
Tariff No. 3003.90.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC. 
CN 5266 
Princeton, NJ 08543-5266 


Re: The tariff classification of Microvit E 50 GS and Microvit E 50 ADS from France. 


DEAR Mk. MEOLA: 
In your letter dated March 15, 1990 you requested a tariff classification ruling. 
Microvit E 50 GS consists of Vitamin E acetate in gelatin and lactose beadlets. Microvit 
E 50 GS will be imported as a water soluble powder of gelatin/lactose coated Vitamin E. 
Microvit E 50 ADS (aka Microvit 227) consists of Vitamin E acetate. Microvit E 50 ADS 
will be imported in a dry powdered form. Microvit E 50 GS and Microvit E 50 ADs are used 
in feed manufacturing. 
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The applicable subheading for the Microvit E 50 GS and Microvit E 50 ADS will be 
3003.90.0000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
medicaments consisting of two or more constituents which have been mixed together for 
therapeutic or prophylactic uses, not put up in measured doses or in forms or packings for 
retail sale. The rate of duty will be 6.0 percent ad valorem. 

This ruling is being issued udder the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C. 


CLA-~2 CO:R:C:F 955754 K 
Category: Classification 
Tariff No. 2936.21.0000 
LAWRENCE D. BLUME, Esq. 
GRAHAM & JAMES 
2000 M Street, N.W., Suite 700 
Washington, D.C. 20036-3307 


Re: Revocation of New York Ruling Letter (NYRL) 851655; Microvit A 500 S, Microvit A 
650, And Microvit A 750. 


DEAR SIR: 

In your letter dated September 28, 1993, you requested that we reconsider NYRL 
851655, dated May 8, 1990, issued to your client, Rhone-Poulenc, Inc., that held that the 
above-referenced products from France were classified as medicaments consisting of two 
or more constituents which have been mixed together for therapeutic or prophylactic 
uses, not put up in measured doses or packings for retail sale, in subheading 3003.90.0000, 
Harmonized Tariff Schedule of the United States (HTSUS) with duty at the general rate 
of 6 percent ad valorem This letter is to inform you that NYRL 851655 no longer reflects 
the views of the Customs Service. The following represents our position. 


Facts: 


Each product, Microvit A 500 S, Microvit A 650, and Microvit A 750, consists of a single 
active ingredient, Vitamin A acetate coated with gelatin, lactose, and an antioxidant 
(BHT), as a stabilizer. The products are used in the manufacture of animal feeds. 


Issue: 


The issue is whether the products described above are classifiable in heading 3003 or 
heading 2936, HTSUS. 


Law and Analysis: 

Headquarters Ruling Letter (HRL) 953829, dated July 26, 1993, concerned similar 
issues and controls our decisions for the above described products. HRL 953829 revoked 
the decision in NYRL 839134, dated April 27, 1989, which held that similar coated vita- 
mins were excluded from heading 2936. The revocation ruling noted that the notes to 
heading 2936, Explanatory Notes to the Harmonized Commodity and Coding System 
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(which represent the official interpretation of the tariff at the international level) were 
changed, effective February 1992, to read as follows. 


The products of this heading [2936] may be stabilised for the purposes of preserva- 

tion or transport 

— by adding anti-oxidants, 

— by adding anti-caking agents (e.g., carbohydrates), 

— bycoating with appropriate substances (e.g., gelatin, waxes or fats), whether 

or not plasticised, or 

— by absorbing on appropriate substances (e.g., silicic acid), 
provided that the quantity added or the processing in no case exceeds that necessary 
for their preservation or transport and that the addition or processing does not alter 
the character of the basic product and render it particularly suitable for specific use 
rather than for general use. 


Because of the coating, the vitamins in NYRL 839134, were considered finished prod- 
ucts and prepared for a specific use. However, in HRL 953829, based on the changes in the 
Explanatory Notes, we held that the coating of the vitamins did not render the vitamins 
particularly suitable for specific use, rather than a general use and that the vitamins were 
classified in heading 2936. We reach the same conclusion for the vitamins in question. 
Each of the products contains a single active ingredient, Vitamin A acetate, and the coat- 
ings stabilize the products for the purposes of preservation or transport. Accordingly, the 
products are classifiable in heading 2936, and in particular, in subheading 2936.21.0000, 
HTSUS. 


Holding: 

Products known as Microvit A 500 S, Microvit A 650, and Microvit A 750, each of which 
contains a single active ingredient, Vitamin A, coated with gelatin, lactose, and with an 
antioxidant as a stabilizer, that are used in the production of animal feeds, are classified in 
subheading 2936.21.0000, HTSUS, as Vitamin A and their derivatives, unmixed, with 
duty at the general rate of 3.1 percent ad valorem. 

NYRL 551655 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:F 955867 K 
Category: Classification 
Tariff No. 2936.28.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC. 
CN 5266 
Princeton, NJ 08543-5266 


Re: Revocation of New York Ruling Letters (NYRL) 850780 And 850781; Cryptovit E 50 
Enrobe, Microvit E 50 GS, And Microvit E 50 ADS. 


DEAR SIR: 

In response to your letters dated March 13 and March 15, 1990, the Customs Service 
issued NYRLs 850780 and 850781, dated March 30, 1990, which held that Cryptovit E 50 
Enrobe, Microvit E 50 GS and Microvit E 50 ADS, from France, were classified in subhead- 
ing 3003.90.0000, Harmonized Tariff Schedule of the United States (HTSUS), as medica- 
ments consisting of two or more constituents which have been mixed together for 
therapeutic or prophylactic uses, not put up in measured doses or in forms or packings for 
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retail sale, dutiable at the general rate of 6 percent ad valorem This letter is to inform you 
that NYRL’s 850780 and 850781 no longer reflect the views of the Customs Service. The 
following represents our position. 


Facts: 


Cryptovit E 50 Enrobe (NYRL 850780) consists of dl-alpha tocopherol acetate (Vitamin 
E), coated with gelatin, and silicon dioxide. Microvit E 50 GS (NYRL 850781) consists of 
Vitamin E acetate coated with gelatin/lactose, and Microvit E 50 ADS consists of Vitamin 
E coated with silicon dioxide. The products are used in the manufacture of animal feeds. 


Issue: 


The issue is whether the products described above are classifiable in heading 3003 or 
heading 2936, HTSUS. 


Law and Analysis: 


Headquarters Ruling Letter (HPL) 953529, dated July 26, 1993, concerned similar 
issues and controls our decisions for the above described products. HRL 953829 revoked 
the decision in NYRL 839134, dated April 27, 1989, which held that similar coated vita- 
mins were excluded from heading 2936. The revocation ruling noted that the notes to 
heading 2936, Explanatory Notes to the Harmonized Commodity and Coding System 
(which represent the official interpretation of the tariff at the international level) were 
changed, effective February 1992, to read as follows. 


The products of this heading [2936] may be stabilised for the purposes of preserva- 
tion or transport: 
— by adding anti-oxidants, 
— by adding anti-caking agents (e.g., carbohydrates), 
— _ bycoating with appropriate substances (e.g., gelatin, waxes or fats), whether 
or not plasticised, or 
— by absorbing on appropriate substances (e.g., silicic acid), 


provided that the quantity added or the processing in no case exceeds that necessary 


for their preservation or transport and that the addition or processing does not alter 
the character of the basic product and render it particularly suitable for specific use 
rather than for general use. 


Because of the coating, the vitamins in NYRL 839134, were considered finished prod- 
ucts and prepared for a specific use. However, in HRL 953829, based on the changes in the 
Explanatory Notes, we held that the coating of the vitamins did not render the vitamins 
particularly suitable for specific use rather than a general use and that the vitamins were 
classified in heading 2936. We reach the same conclusion for the vitamins in question. 
Each of the products contains a single active ingredient, Vitamin E acetate, and the coat- 
ings stabilize the products for the purposes of preservation or transport. Accordingly, the 
products are classifiable in heading 2936, and in particular. in subheading 2936.28.0000. 
HTSUS. 


Holding: 

Products known as Cryptovit E 50 Enrobe. Microvit E 50 GS and Microvit E ADS, each 
of which contains a single active ingredient, Vitamin E coated with gelatin and/or silicon 
dioxide as a stabilizer., and used in the preparation of animal feeds, are classifiable as vita- 
mins and their derivatives, unmixed, Viamin E and its derivatives, in subheading 
2936.28.0000, HTSUS, dutiable at the general rate of 7.9 percent ad valorem. 

NYRLs 850780 and 850781 are revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO ELIGIBILITY OF PRINTED PAPER AND PLAS- 
TIC BAGS FOR DUTY-FREE TREATMENT UNDER THE GSP 


ACTION: Notice of proposed modification of ruling letter concerning 
the eligibility of printed paper and plastic bags for duty-free treatment 
under the Generalized System of Preferences (GSP). 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1025(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs Intends to modify a ruling pertaining to 
the eligibility of printed paper and plastic bags for duty-free treatment 
under the GSP. 


DATE: Comments must be received on or before August 12, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Commercial Rulings 
Division, 1301 Constitution Avenue, N.W,, (Franklin Court), Washing- 
ton, D.C. 20229. Comments submitted may be inspected at the Commer- 
cial Rulings Division, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Monika Rice, Special 
Classification Branch, (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs intends to modify a ruling pertaining to 
the eligibility of printed paper and plastic bags for duty-free treatment 
under the GSP. 

In Headquarters Ruling Letter (HRL) 557034/557072, issued July 14, 
1993, Customs held that cutting and converting paper or plastic film rol- 
Istock (hereinafter “rollstock”) into a bag constituted a substantial 
transformation of the rollstock into a “product of” Mexico. However, 
printing the rollstock with colors, designs and/or customer graphics did 
not result in a substantial transformation Therefore, since the rollstock 
imported into Mexico and used to produce the bags was not subjected to 
a double substantial transformation, the cost or value of the rollstock 
could not be counted towards the GSP 35 percent value-content require- 
ment. A copy of HRL 557034/557072 is set forth in Attachment A to this 
document. 

Upon reconsideration of HRL 557034/557072, it is Customs opinion 
that printing the rollstock in the manner described in this case changes 
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its character from a raw material with numerous uses to a material with 
limited uses to a degree significant enough to constitute a substantial 
transformation. Sufficient evidence has also been presented to show 
that the printed paper is an intermediate article of commerce that is 
independently bought and sold from the Unprinted paper. 

Consequently, Customs intends to modify the portion of HRL 
557034/557072 pertaining to the printing of the rollstock. Before taking 
this action, consideration will be given to any written comments timely 
received. The proposed ruling modifying HRL 557034/557072 is set 
forth in Attachment B to this document. 


Dated: June 23, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., July 14, 1993. 
CLA-2 CO:R:C:S 557034/557072 RAH 
Category: Classification 

Ms. ELIZABETH J. VANN 
Kemp SMITH, DUNCAN & HAMMonpD, PC. 
2000 State National Plaza 
El Paso, Texas 79901-1141 


Re: Eligibility of certain sacks and bags for duty-free treatment under the GSP; printing; 
laminating; handles; double substantial transformation. 


Dear MS. VANN: 

This is in response to your firm’s letters of November 24, 1992, December 23, 1992, May 
20, 1993 and June 17, 1993, requesting a binding ruling, on behalf of Duro Bag Mfg. Co. 
(Duro Paper Bag Mfg. Co.) (“Duro”), regarding the eligibility of certain sacks and bags for 
duty-free treatment under the Generalized System of Preferences (GSP). On March 16, 
1993, two members of my staff met with Mr. Scanlon of your firm and Messrs. John Bau- 
mann, Jim Wilson and Dave Wegert of Duro to discuss this matter. 


Facts: 


MANUFACTURE OF PRINTED/LAMINATED SHIPPING BAGS 


United States manufactured rollstock (paper) is exported to Mexico to be made into 
shopping bags. Rollstock is usually blank Kraft or bleached kraft paper, of varying weights 
depending on the strength, the type of printing and the colors specified by Duro’s cus- 
tomer. In Mexico, the rollstock is inserted into a press. The press is set-up for the number 
of print stations necessary to accommodate the number of colors and graphics specified by 
the customer for the particular shopping bag to be produced The colors and customer 
graphics are imprinted on the rollstock by way of polymer print plates attached to cylin- 
ders on the Press. Each color ink specified by the customer is toned to match the custom- 
er’s ink samples. The rollstock is then run through the Press, and the colors and graphics 
are simultaneously imparted to the rollstock. 
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Sometimes, the printed rollstock is laminated. Lamination is added to the rollstock to 
enhance the graphics of the shopping bag, and to add strength to the bag. Lamination 
occurs by inserting a roll of Polypropylene through a Dri-tec, 2-Ply, Drybond laminator 
(“laminator”), by inserting the printed rollstock into the same laminator, by setting up a 
glue station at the laminator, and by gluing the polypropylene to the printed rollstock ina 
continuous application from one end of the rollstock to the other. 

After the rollstock has been printed, whether or not it is laminated, the printed/lami- 
nated rollstock is made into bags. First the bag size is set up. Then the printed/laminated 
rollstock is inserted into a Webber 55 converter (the “converter”). The printed/laminated 
rolistock is pulled through the converter during which time it is it pulled into the shape of a 
tube. The sides of the tube are folded and glued at the seam, and the tube is cut so that it 
has a square but open bottom. After the tube has been cut to length, paste is applied to the 
bottom of the tube and the flaps of the bottom are folded. 

The next step is the addition of handles. Two pieces of clipboard are assembled to the 
bag near the top. The top of the bag is folded around the perimeter of the bag in a width 
sufficient to cover the pieces of clipboard previously assembled to the bag. Then, holes are 
punched in the folded tops of the bag at predetermined locations, and when specified by 
the customer, metal grommets are installed into the punched holes. Subsequently, if speci- 
fied by the customer, a piece of clipboard is installed into the bags as the bag bottom. 

Following the installation of the clipboard bottom, the macrame material required for 
the handles of the shipping bag is cut to the required length. A knot is tied in one end of 
each of the cut macrame, and the macrame handle material is delivered to a work station 
where one piece of macrame is installed on one side of the bag by inserting the untied end 
through one hole on one side of the bag in such a way that the knotted end cannot be pulled 
through the hole. The untied end is then inserted through the second hole on the same side 
of the bag, and a knot is tied in the second end. The same procedure is followed to install 
the second macrame handle to the other side of the bag. When the two handles have been 
installed, the shopping bag is completed and it is packed into a corrugated container for 
shipment to the U.S. 

You provided the following data regarding manhours required to print/laminate the rol- 
lstock for a two color shopping bag, to convert the rollstock into a bag and to install the 
macrame handles to the bag: 


Printing the rollstock for 10,000 shopping bags in two colors—7.8 direct labor 
man-hours; 

Laminating, if required, the rollstock for 10,000 shopping bags—14.5 direct labor 
manhours; 

Converting the printed/laminated rollstock into 10,000 bags—9.13 direct labor 
manhours; and 

Installing 10,000 pairs of macrame handles into 10,000 bags—198.53 manhours. 


MANUFACTURE OF PRINTED PLASTIC SHOPPING BaGs 


The manufacture of the printed plastic shopping bags is made from rolls of plastic film, 
which are manufactured in a country other than Mexico. The film comes in a variety of 
weights, depending upon the strength desired and the printing and color characteristics 
that are specified by the customer. After the printing press is set up, the film is inserted 
into the press. The print stations are set up to accommodate the number of colors specified 
and the colors and graphics specified by the customer are printed on the film by means of 
polymer print plates attached to cylinders on the press. Each color ink specified by the cus- 
tomer is toned to match the customer’s ink samples. The film is run through the press and 
the colors and graphics specified by the customers are simultaneously printed upon the 
film. After the ink(s) are applied to the film, it is run through a hot-air drying station. The 
film then passes through one final hot-air drying station, followed by a passage through a 
cooling “chill” station. This procedure assumes that the ink(s) adhere to the film and that 
the film is restored to its original strength and consistency. The final operation of the 
printing process is to reroll the film onto a paper core. 

In forming the bag, the roll of printed film is loaded and threaded into a Stiegler plastic 
bag converter (converter) and pulled through the converter. During this process, the 
printed film is folded over and heat sealed to form a tube. Thereafter, air is forced into the 
film tube, and the two sides of the tube are forced inward by metal plates to form a gusset. 
The tube is then cut to specified length and heat sealed at the bottom at which time it 
emerges from the converter as a bag. 
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The assembly of the molded plastic handles to the printed film bag requires that two 
pieces of chipboard be assembled near the top of the printed film bag. The top of the bagis 
folded around the perimeter of the form, towards the inside of the form, of a width suffi- 
cient to cover the pieces of chipboard previously assembled to the bag. Next, holes are 
punched in the folded top of the bag at pre-determined locations and a plastic molded han- 
dle is attached to the bag by inserting each pair of handle anchors through the previously 
punched holes, and snapping each anchor together until it clicks locked. The second 
molded plastic handle is installed to the other side of the bag in the same manner. 

After assembly of the handles to the bag, a piece of the chipboard cut to proper dimen- 
sions is glued to the bottom of the bag as a reinforcement to the bag. Then, the completed 
printed film shopping bag is flattened, stacked and packed in cartons. 

The following manhours are required to convert the printed film into a shopping bag: 


Printing the film for 10,000 printed plastic shipping bags in one color—7.03 direct 
labor manhours; 

Converting the printed film into 10,000 printed film bags—12.02 direct labor man- 
hours; 

Installing 10,000 pairs of molded plastic handles into 10,000 printed film 
bags—162.27 direct labor manhours. 


You contend that the four processes described above (printing, lamination, conversion 
into bags and assembly of handles) each result in a substantial transformation 
Issue: 


Whether the paper and plastic shopping bags made in Mexico are entitled to duty-free 
treatment under the GSP. 


Law and Analysis: 

Under the GSP eligible products which are the growth, product, or manufacture of a 
designated beneficiary developing country (BDC), may enter the U.S. duty-free if such 
products are imported directly into the U.S. and the sum of 1) the cost or value of the mate- 
rials produced in the BDC, plus 2) the direct costs involved in processing the eligible article 
in the BDC, is equivalent to at least 35 percent of the appraised value or the article upon its 


entry into the U.S. 19 U.S.C. 2463(b). 

Mexico is a designated BDC. See, General Note 3(c)(ii)(A), HTSUS. The shopping bags 
will receive duty-free treatment if they are considered to be the “product of” Mexico, the 
35 percent GSP value-content minimum is met, the goods are “imported directly” into the 
U.S., and they are classified under a GSP-eligible provision. 

If an article is comprised of materials that are imported into the BDC, the article is con- 
sidered to be a “product of” the BDC only if those imported materials are substantially 
transformed there. A substantial transformation occurs “when an article emerges from a 
manufacturing process with a new name, character, or use which differs from that of the 
original material subjected to the process.” The Torrington Company v. United States, 764 
F.2d 1563, 1568 (Fed. Cir. 1985). 

The cost or value of materials imported into a BDC and used in the production of an 
article may be included in calculating the 35% value-content requirement only if the mate- 
rials undergo a “double substantial transformation” in the BDC. See, section 10.177(a), 
Customs Regulations (19 CFR 10.177(a)); Azteca Milling Co. v. United States, 703 F. Supp. 
949 (CIT 1988), aff'd 890 F.2d 1150 (1989). 

With regard to the printing operation, you contend that the printing of the rollstock is 
not merely part of a continuum of the manufacture of a bag, but rather is a distinct and 
separate commercial manufacturing process within the bag manufacturing business. You 
state that the printing of the paper rollstock and plastic film is acommercial function sepa- 
rate and apart from the remainder of the assembly process that results in the paper or 
plastic shopping bag. You further argue that the rollstock and plastic film have been sub- 
stantially transformed by the printing/graphics process into a new and independent con- 
stituent article, with a distinctly different commercial identity than that of the unprinted 
rollstock and plastic film. You state that it is a different commercial article, intended for a 
limited and very specific use, i.e., the use specified by the customer for its unique shopping 
bags. You further claim that placement of the colors upon the rollstock and film, and the 
achievement of the precise color tones specified by the customer (up to 6 colors) is a highly 
complex operation, requiring great skill in the use of equipment, materials, and chemicals. 

In the instant case, we find that printing the paper and film does not result in a substan- 
tial transformation, notwithstanding the fact that printing may be a distinct commercial 
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manufacturing process in the bag manufacturing business. Although the printing adds 
new features and characteristics to the paper and film, we believe it is merely an enhance- 
ment of the material which does not result in a change in the use or the essential character 
of the paper and film. Furthermore, Customs has long held that laminating of the type 
involved here is not an operation that results in a substantial transformation. See HRLs 
555156 dated August 8, 1990, and 730034 dated January 8, 1987. 

Additionally, you claim that the process of converting the printed/laminated rollstock 
into tubes, cutting those tubes to preset lengths, gluing the seams of the tubes, and gluing 
the bottoms of the tubes in order to form bags and converting the printed film into tubes, 
heat sealing the seam of the tube, forming the gusset, cutting the tubes to pre-set lengths, 
and heat sealing the bottom of the tube to form a bag is a complex and highly technical 
process that completely changes the commercial character, name and use of the printed/ 
laminated rollstock and printed plastic film into a new, independent constituent article. 

We find that the production of shopping bags from printed/laminated paper and film 
results in a substantial transformation, since the paper and film possess little in their 
character which indicates the final product. 

Finally, you urge that the assembly of handles to the bag represents a substantial trans- 
formation. You claim that the macrame handle assembly and molded plastic handle 
assembly operations are numerous, complex and time consuming, and when considered 
with the other operations, are more than a “mere pass-through” operation. You further 
argue that the assembly of the handles to the bag changes the uses to which the bag can be 
put and also changes the commercial marketplace into which the completed shopping bag 
may be sold. 

In the case of Uniroyal, Inc. v. United States, 3 CIT 220, 542 F Supp. 1026 (1982), acoun- 
try of origin marking case involving imported shoe uppers, the court considered whether 
the addition of an outsole in the U.S. to imported uppers effected a substantial transforma- 
tion of the uppers. The court described the imported upper, which resembled a moccasin, 
and the process of attaching the outsole to the upper. The factors the court examined to 
determine whether a substantial transformation had taken place included: (a) a compari- 
son of the time involved in attaching the outsole versus the time involved in manufactur- 
ing the upper, (b) a comparison of the cost involved in the process of attaching the outsole 
versus the cost involved in the process of manufacturing the upper, (c) a comparison of the 
cost of the imported upper versus the cost of outsole, and (d) a comparison of the number 
of highly skilled operations involved in both processes. The court concluded that a sub- 
stantial transformation of the upper had not occurred since the attachment of the outsole 
to the upper is a minor manufacturing or combining process which leaves the identity of 
the upper intact. The upper was described as a substantially complete shoe and the 
manufacturing process taking place in the U.S. required only a small fraction of the time 
and cost involved in producing the upper. 

Furthermore, in Uniroyal, the court examined the facts presented and determined that 
the completed upper was the very essence of the completed shoe. The concept of the “very 
essence” of a product was applied in National Juice Products v. United States, 628 F. Supp 
978, 10 CIT 48 (CIT 1986), where the court determined that imported frozen concentrated 
orange juice was not substantially transformed in the U.S. when it was domestically pro- 
cessed into retail orange juice products. The court agreed with Customs that the orange 
juice concentrate “imparts the essential character to the juice and makes it orange juice 
* * * thus, as in Uniroyal, the imported product is the very essence of the retail product.” 

Notwithstanding your arguments that there is a commercially recognizable distinction 
between merchandise bags (i.e., grocer bags, grocer sacks, and other retail bags) and shop- 
ping bags (bags with handles), we find, based on Uniroyal, that the addition of the handles 
to the bags does not substantially transform the bags into a new and different article of 
commerce. The bag or sack, rather than the handle, is the major feature of customer inter- 
est and clearly imparts the essential character of the bag. Although the handles make the 
bag more appealing and easier to manage, it does not change the primary use of the bag 
which is to carry merchandise. 


Holding: 

Printing of paper or plastic film with colors, designs and/or customer graphics does not 
substantially transform the paper or film into a new and different article of commerce. 
However, converting the printed paper or film into a bag or sack results in a substantial 
transformation of the materials into a “product of” Mexico. Finally, adding handles to the 
bag does not change the essential character of the bag and is not a substantial transforma- 
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tion. Therefore, as the paper and plastic film imported into Mexico and used to produce the 
bags is not subjected to a double substantial transformation in Mexico, their value may 
not be counted towards the GSP 35% value-content requirement. The bags may be 
imported from Mexico duty-free under the GSP only if they are imported directly into this 
country, the 35% value-content requirement is satisfied and they are entered under a 
GSP-eligible tariff provision. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:S 557931 MLR 
Category: Classification 
DISTRICT DIRECTOR 
U.S. Customs SERVICE 
COMMERCIAL OPERATIONS DIVISION 
PO. Box 3130 
Laredo, Texas 78044-3130 


Re: Application for Further Review of Protest No. 2304-94-100023; Denial of duty-free 
treatment of sacks and bags from Mexico under the Generalized System of Prefer- 
ences (GSP); printing; laminating; attaching handles. 


DEAR SIR: 

This is in reference to your memorandum dated May 20, 1994 forwarding a protest and 
application for further review filed timely by Duro Bag Mfg. Co. (“Duro”), which contests 
the denial of duty-free treatment to certain sacks and bags (hereinafter “bags”) from Mex- 
ico under the Generalized System of Preferences (GSP). Elizabeth Vann, Esq., of Kemp, 
Smith, Duncan & Hammond, PC., had previously filed a request for reconsideration dated 
October 20, 1993, of Headquarters Ruling Letter (HRL) 557034/557072 dated July 14, 
1993, and submitted a sample of the paper and polypropylene which Duro laminates 
together in Mexico and a sample of the laminated paper which results from the lamination 
process. Since the issues in this protest are the same, we will respond to the arguments 
made in the request for reconsideration in this decision. 


Facts: 


The facts of HRL 557034/557072 are herein incorporated by reference; however, the 
pertinent parts relevant to this protest are recapitulated below. In HRL 557034/557072, 
Customs held that the printing of paper or plastic film rollstock (hereinafter “rollstock”) 
with colors, designs and/or customer graphics did not result in a substantial transforma- 
tion. Duro claims that printing the rollstock is a substantial transformation because 
sometimes the paper rollstock is printed by a separate printing company, or Duro may 
print the paper for other companies who use the paper for articles other than bags. Duro 
indicates that 95 percent of the entries at issue involve bags that are printed. 

After the paper rollstock is printed, it is sometimes laminated HRL 557034/557072 also 
found that laminating the paper through the gluing/pressure melting of a thin layer of 
polypropylene did not constitute a substantial transformation. Duro states that laminat- 
ing the paper makes it stronger and more water resistant, and enhances the graphics. 

After the Printing/laminating process, the paper rollstock is pulled through a converter 
and formed into a continuous tube with side folds while being glued at the seam. Then, the 
paper is cut-to-length and fanned open to form a square bottom. Lastly, paste is applied to 
the right bottom area and the flaps of the bottom are folded. In the case of the plastic film 
rollstock, the plastic is also pulled through a converter and folded over and heat sealed to 
form a tube. Then, air is forced into the tube, and the two sides of the tube are forced 
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inward by metal plates to form a gusset. Lastly, the tube is cut to a specified length and 
heat sealed at the bottom to emerge as a bag. HRL 557034/557072 held that these opera- 
tions constituted a substantial transformation of the rolistock into a “product of” Mexico. 
Lastly, in HRL 557034/557072, Customs found that the addition of handles to the bag 
did not change the essential character of the bag and was not a substantial transforma- 
tion. Duro notes that the handles are installed onto the bags by assembling two pieces of 
clipboard near the top of the bag; folding the top of the bag around the perimeter of the bag 
in a width sufficient to cover the pieces of clipboard; punching holes in the folded tops of 
the bag; installing metal grommets into the punched holes when specified by the customer, 
and a piece of clipboard into the bottom of the bag; cutting the macrame material for the 
handles to the required length; inserting the cut macrame through the holes; and tying a 
knot in the ends of the macrame to complete the bag. The assembly of the molded plastic 
handles to the printed film sack is similar, except a plastic molded handle is attached to the 
sack by inserting each pair of handle anchors through the previously punched holes, and 
snapping each anchor together. The record also includes a letter from The Paper Bag Insti- 
tute, Inc., dated May 10, 1993, stating that handle bags are perceived separately from gro- 
cery bags and sacks or other retail bags commonly referred to as merchandise bags. 
Consequently, since HRL 557034/557072 concluded that the rollstock imported into 
Mexico and used to produce the bags was not subjected to a double substantial trans- 
formation, the value of the paper could not be counted towards the GSP 35 percent value- 
content requirement. Duro remains of the opinion that printing and laminating the 
rollstock, and adding handles to the bag, each, constitutes a substantial transformation. 


Issue: 


Whether the paper or plastic film rollstock imported into Mexico and used in the produc- 
tion of the finished paper and plastic shopping bags/sacks undergo a double substantial 
transformation, thereby permitting the cost or value of these materials to be included in 
the 35 percent value-content calculation required for eligibility under the GSP 


Law and Analysis: 


Under the GSP eligible articles the growth, product or manufacture of a designated 
beneficiary developing country (BDC) which are imported directly into the customs terri- 
tory of the U.S. from a BDC may receive duty-free treatment if the sum of (1) the cost or 
value of materials produced in the BDC, plus (2) the direct costs of the processing opera- 
tions performed in the BDC, is equivalent to at least 35 percent of the appraised value of 
the article at the time of entry into the U.S. See 19 U.S.C. 2463(b). 

At the time the bags at issue were entered into the U.S., Mexico was a designated BDC 
for purposes of the GSP See General Note 3(c)(ii)(A), Harmonized Tariff Schedule of the 
United States (HTSUS) (1993). The bag was also considered to be a “product of” the BDC 
for purposes of the GSP because the rollstock underwent a substantial transformation See 
19 CFR 10.177(a)(2). Therefore the only issue remaining is whether the rollstock 
imported into the BDC undergoes a double substantial transformation in the BDC, so that 
its cost or value may be included in the 35 percent value-content computation. That is, the 
non-Mexican rollstock must be substantially transformed in Mexico into a new and differ- 
ent intermediate article of commerce, which is then used in Mexico in the production of 
the final imported article. See 19 CFR 10.177(a); and Azteca Milling Co. v. United States, 
703 F Supp. 949 (CIT 1988), aff'd, 890 F.2d 1150 (Fed. Cir. 1989). 

The test for determining whether a substantial transformation has occurred is whether 
an article emerges from a process with a new name, character or use, different from that 
possessed by the article prior to processing. See Texas Instruments Inc. v. United States, 
681 F.2d 778, 782 (CCPA 1982). 

As support for the proposition that the printed rollstock is an intermediate article of 
commerce, Duro states that the paper rollstock may be printed by a separate printing com- 
pany, or Duro may print paper for other companies who use the paper for articles other 
than bags. In regard to Duro’s position, we consider HRL 731779 dated December 9, 1988, 
where Customs determined that the printing of advertising information on pens did not 
constitute a substantial transformation for country of origin marking purposes because 
after the printing the pens were still properly referred to as pens, and their use as writing 
implements remained the same. See also HRL 734152 dated August 26, 1991 (U.S.-origin 
balloons printed with a design or letters in Canada were not Substantially transformed for 
country of origin marking purposes). On the other hand, in HRL 557408 dated January 
14, 1994, it was determined that a substantial transformation occurred for purposes of the 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 28, JULY 13, 1994 


GSP when paper was printed in Mexico with bingo game faces. Upon exportation from the 
US., the paper was a raw material of a generic nature with varied uses, but was dedicated 
to use as bingo game faces after the printing was complete. 

Unlike the pens and balloons discussed above, in this case, both the paper and plastic 
rollstock are not in their final form as bags, but rather are raw materials as in HRL 
557408. Furthermore, printing the paper or plastic rollstock with a particular customer 
name or design, changes the uses of the paper or plastic, unlike the printing of the pens or 
balloons. Although the paper may be printed for other companies who use the paper for 
articles other than bags, or the rollstock may be converted into a bag without being 
printed, we find that the printing changes and limits the character and use of the paper or 
plastic rollstock to a degree significant enough to constitute a substantial transformation. 
See Ferrostaal Metals Corp. v. United States, 664 F. Supp. 535, 541 (CIT 1987), where the 
court found that “such a change in the utility of the product is indicative of a substantial 
transformation.” However, we note that the rollstock is also printed so that the bottom of 
the bag may contain a UPC label, company logo, and country of origin marking We find 
that such a labeling operation alone does not result in a substantial transformation of the 
rollstock. 

HRL 557034/557072 also found that cutting and converting the rollstock into a bag 
constituted a substantial transformation. While it appears that the assembly of the rol- 
Istock into a bag does not appear to be exceedingly complex, upon reconsideration of this 
issue, we find that in those instances where the rollstock is printed, cut from rolls, and may 
be laminated and/or have handles added to the bags, the conversion of the rollstock into a 
bag is not the type of minimal pass-through operation that should be disqualified from 
receiving GSP benefits. Therefore, we find that the rollstock is subjected to a double sub- 
stantial transformation in Mexico if it is printed, cut, and converted into bags. 

Since five percent of the entries involve bags that are not printed, we must determine 
whether the operations of laminating the paper and/or adding the handles to the bags 
constitute a substantial transformation. In regard to the laminating operation, Duro 
believes that the paper is substantially transformed into a new and different article of 
commerce because the laminated paper is stronger and less susceptible to tearing and 
more water resistant. Duro states that the printing of designs onto the paper must be com- 
pleted before the paper is laminated, which indicates that the lamination changes the 
characteristics of the paper Furthermore, from a commercial standpoint, Duro states that 
the laminated paper is considered a different product with a higher price than the non- 
laminated paper. Lamination of Duro’s paper also results in a change in tariff classifica- 
tion from subheading 4804.21.0000 and 4804.39.4020, HTSUS, to subheading 
4811.39.4040, HTSUS. While acknowledging that such a change in tariff classification is 
not dispositive of the substantial transformation issue, Duro contends that it is nonethe- 
less additional evidence that a substantial transformation has taken place 

As support that the lamination of the paper did not constitute a substantial transforma- 
tion, HRL 557034/557072 cited HRL 730034 dated January 8, 1987, which involved the 
joining of silk-screened metal sheets with a foil-laminated board and the minor cutting of 
those sheets, and HRL 555156 dated August 8, 1990, which involved the heat and pressure 
application of adhesive-backed viny] or paper to particle board. Duro believes that its lami- 
nation operation is distinguishable from these rulings because the effect of laminating a 
board is minimal compared to the effect of laminating a piece of paper. Therefore, Duro 
suggests that each particular product should be analyzed on a case-by-case basis. 

In general, Customs has determined that laminating, coating, and encapsulating do not 
result in a substantial transformation. In HRL 556301 dated May 4, 1992, Customs recon- 
sidered a ruling, and determined that copper wire subjected to drawing, bunching and 
twisting, annealing, and encapsulating with polypropylene to form an insulated wire 
strand constituted a substantial transformation. However, the insulated wire strand did 
not undergo a second substantial transformation for purposes of the GSP when it was 
bundled with others and further encapsulated with PVC to form cordage. In HRL 734907 
dated May 12, 1993, Customs determined that Canadian-origin vinyl bonded with foam in 
the U.S. to produce foam-bonded viny] did not constitute a substantial transformation for 
country of origin marking purposes. This determination was made because the extent of 
the operations performed in combining these materials was simple and did not require a 
great deal of skill or time, and the viny] still had the appearance and texture of viny] after 
being bonded with the foam. See Belcrest Linens v. United States, 573 F. Supp. 1149 (CIT 
1983), aff'd, 741 F.2d 1368 (Fed. Cir. 1984). Although the foam-bonded material could be 
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used in the manufacture of automobile seats after the bonding process, it was the vinyl’s 
outward appearance and not the foam’s which was desired by the manufacturer. See also 
HRL 555881 dated May 16 1991 (pool flats and kneeling pads made of PVC foam were not 
substantially transformed by being coated with a vinyl mixture.) 

In this case, although the paper’s texture is changed by the lamination process, this was 
not found to be determinative in regard to the laminated particle board, encapsulated 
wire, or vinyl-coated pool flats and kneeling pads. The lamination process does not change 
the essential character or the use of the paper to such a degree as to constitute a substan- 
tial transformation. 

While the rulings above show that laminating, coating, and encapsulating do not result 
in a substantial transformation, it appears that there are no rulings solely pertaining to 
the lamination of paper. However, HRL 544017 dated May 15, 1989, a GSP ruling involv- 
ing photo albums, seems relevant. In Mexico, filler pages were produced by laminating 
O.PP film to the front of manilla paper, gluing the back of the paper, and folding the paper 
in half to glue it together. Next, the sheet was passed through a roller to remove the air 
between the paper and the film, and then it was cut into “unfinished filler sheets.” It was 
held that the O.PP film, latex, and rolls of manilla paper were substantially transformed in 
Mexico to form a new and different article, namely unfinished filler pages. The unfinished 
filler pages had a different name and tariff classification from the constituent materials, 
and the character of the materials was changed by the processing. The materials also 
underwent a change in use, from raw materials with multiple potential uses to an unfin- 
ished photo album page, an article with a limited, specific use. However, the additional 
processes of cutting these unfinished filler sheets in half, trimming them on two sides, and 
punching them with three holes for use in the assembly ofa photo album did not constitute 
asecond substantial transformation of the unfinished filler pages, but rather appeared to 
be minor finishing operations. 

Similar to HRL 544017, the unprinted paper in this case may be laminated before it is 
cut, folded, and glued into a bag. In HRL 544017, it was only after the totality of the lami- 
nating, folding, gluing, and cutting operations that a substantial transformation was 
found. Therefore, we affirm the conclusion reached in HRL 557034/557072 that laminat- 
ing alone does not substantially transform the paper. 

In regard to the addition of handles to the bags, Duro claims that HRL 557034/557072 
misapplied Uniroyal, Inc. v. United States, 542 F. Supp. 1026 (CIT 1982), in determining 
that the bags were not transformed into a new and different commercial product. In HRL 
557034/557072, it was determined that the bag, rather than the handles, is the major fea- 
ture of customer interest and clearly imparts the essential character of the bags. In Uni- 
royal the court held that the addition of an outsole in the U.S. to an imported shoe upper 
did not result in a substantial transformation for country of origin marking purposes 
because this was a minor manufacturing or combining process which required only a frac- 
tion of the time and cost needed to produce the shoe upper itself. Rather, the completed 
upper constituted the “very essence” of the completed shoe. Duro claims that Customs 
reliance upon Uniroyal ignored other rulings such as HRL 952886 dated December 8, 
1992, where the country of origin of certain footwear was determined to be Korea, 
although the footwear was made with uppers manufactured in the Peoples Republic of 
China, because the uppers were completely open and without a specific shape. Further- 
more, Duro notes that in HRL 952886, it was acknowledged that under the HTSUS the 
upper in Uniroyal would not be considered as having the essential character of footwear. 

In regard to Duro’s position, we remain of the opinion that the bag form imparts the 
essential character of the bag rather than the handle. This determination is also consis- 
tent with HRL 952886 where the upper without a specific shape (i.e., without essence”) 
was found to be substantially transformed by the attachment of an outsole. 

Next, Duro cites Ferrostaal 664 F Supp. at 537-538, where the court indicated that the 
“essential character” test was not intended to replace the “name, character and use” test 
in determining whether a substantial transformation has taken place. We agree that the 
name, character and use test is entitled to continued adherence in view of its affirmance in 
recent opinions by the appellate court, and should be determinative of the country of ori- 
gin of imported articles. See Ferrostaal 664 F. Supp. at 538; and National Hand Tool Corp. 
v. United States, No. 92-62, slip op. at 9 (CIT April 27, 1992). Based on this test, the addi- 
tion of handles to the bag “form” may change the name from a grocery bag or merchandise 
bag, to a handle bag; however, these articles still share the common description of a “bag.” 
Regarding the change in character, although the bags have the added feature or character- 
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istic of a handle, the bags’ identity or composition as bags remains the same See National 
Hand Tool slip. op. at 9, where the court held that although microstructural changes of the 
heating process may have changed the characteristics of the material, the chemical com- 
position of the material did not change Regarding the change in use, although the bags are 
easier to carry, we do not believe this circumstance constitutes a substantial change in the 
use of the bags for purposes of finding a substantial transformation. The use of the bag, 
with or without a handle, is to carry merchandise. 

Duro also alleges that Customs ignored the numerous distinctive steps and time 
required to assemble the handles to the bag forms in comparison to the manufacture of the 
bag forms alone, which Uniroyal addressed. Duro states that the installation of the han- 
dles requires skill, attention to detail, quality control, and a substantial capital invest- 
ment because of the sophisticated machinery used. Duro also points out that Uniroyal was 
specifically distinguished from United States v. Gibson-Thomsen Co., Inc., 27 CCPA 267 
(1940), in which wooden toothbrush handles and brush blocks imported for use in the 
manufacture of tooth and hair brushes were found to be substantially transformed into a 
new and different article of commerce. The cost of the bristles and the labor costs involved 
in inserting the bristles in the U.S. were found to be significantly higher than the cost of 
the imported handles. Duro, therefore, suggests that the holding in Uniroyal could have 
been different if the time and cost required to add the outsole to the shoe upper had been 
significant compared to the time and cost required to manufacture the shoe upper. 

Duro also believes that the installation of handles onto the bags is distinguishable from 
the addition of handles to a finished piece of luggage, a procedure which Uniroyal consid- 
ered to be akin to the addition of outsoles to the shoe uppers, because the time and cost 
required to add handles to a finished piece of luggage would be minimal compared to the 
time and cost required to manufacture the luggage itself. Duro also states that as a practi- 
cal matter, a piece of luggage without handles is useless. By contrast, Duro’s bags without 
handles have a specific use and are marketed for that use. 

In HRL 557034/557072, the factors examined in Uniroyal were noted as: (a) a compari- 
son of the time involved in attaching the outsole versus the time involved in manufactur- 
ing the upper, (b) a comparison of the cost involved in the process of attaching the outsole 
versus the cost involved in the process of manufacturing the upper, (c) a comparison of the 
cost of the imported upper versus the cost of outsole, and (d) a comparison of the number 
of highly skilled operations involved in both processes. Based on this criteria, it is our opin- 
ion that although the handles are attached manually, and, therefore, require more time 
than the manufacture of the bags, the steps are quite simple and constitute minor combin- 
ing processes. In addition, the cost of converting the rollstock into bags does not appear 
to be insignificant, especially when considering the capital investment required for this 
purpose. 

Furthermore, we note that although the court in Ferrostaal 664 F. Supp. at 664, recog- 
nized the value added to the imported product, and the court in Superior Wire v. United 
States, 669 F. Supp. 472, 478 (CIT 1987), aff'd, 867 F.2d 1409 (Fed. Cir. 1989), treated the 
cost added, amount of labor, and capital investment as a cross-check in substantial trans- 
formation cases, the name, character and use test is entitled to continued adherence. Con- 
sequently, while Duro may view the value added and time required to add the handles to 
the bags as significant, “there must be transformation; a new and different article must 
emerge, ‘having a distinctive name. character, or use.’” Ferrostaal 664 F. Supp. at 537, cit- 
ing Anheuser-Busch Brewing Ass’n v. United States, 207 U.S. 556, 562 (1908). 

Duro claims that its situation is analogous to C.S.D. 93-2, where Customs held that the 
labor intensive hand-cutting operations performed on uncut crystal stemware “blanks”, 
which affected approximately 80 percent of the glass and increased the value over 500 per- 
cent, resulted in a substantial transformation into a new and different article of com- 
merce. Duro states that although the addition of the handles affects only a small portion of 
the surface area of the bag, the addition of the handles significantly increases the value of 
the bag and provides it with a new commercial use. In regard to this argument, we note 
that Customs has considered several cases concerning the cutting of crystal, and has basi- 
cally decided each case based on the extent of the cutting operations. As discussed above, 
we do not believe that the processes of attaching the handles are so significant as to result 
in a substantial transformation. Instead, we again find HRL 544017 to be relevant. Just as 
the additional cutting, trimming, punching, and assembly operations did not constitute a 
second substantial transformation of the unfinished filler pages, we find that the assem- 
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bly of the handles does not result in a substantial transformation of the bag, whether or 
not it is made from laminated paper. 

We also note that the Explanatory Notes to heading 4819, HTSUS, indicate that the 
“articles of this group may be printed, e.g., with the name of the merchant * * *. The 
articles of this heading may also have reinforcements or accessories of materials other 
than paper (e.g., string handles * * *).” Consequently, the addition of handles to a bag does 
not result in a change in tariff classification. 

Duro also claims that Customs ignored the fact in HRL 555156 that laminating and cut- 
ting the particle board constituted a substantial transformation of the board, and that the 
subsequent assembly of the laminated pieces to form finished speakers constituted a 
second substantial transformation of the particle board. Duro states that as in HRL 
555156, it starts with a raw material (i.e., paper or plastic rollstock) which is printed 
and/or laminated, cut to shape, and assembled. Duro states that their operations go even 
further because handles are added to the bags. In addition, Duro indicates that in HRL 
555156, Customs stated that although the final assembly of the speakers did not appear to 
be exceedingly complex, in view of the overall processing accomplished in Mexico, such 
assembly was not the type of minimal pass-through operation that should be disqualified 
from receiving GSP benefits. Therefore, Duro claims that the installation of handles to its 
bags is not merely a pass-through operation. 

In Texas Instruments, the court suggested that in situations where all of the processing 
is accomplished in one GSP beneficiary country, the likelihood that the processing consti- 
tutes little more than a pass-through operation is greatly diminished. Consequently, if the 
entire processing operation performed in single BDC is significant, and the intermediate 
and final articles are distinct articles of commerce, then the double substantial trans- 
formation requirement will be satisfied. Such is the case even though the processing 
required to convert the intermediate article into the final article is relatively simple and, 
standing alone, probably would not be considered a substantial transformation. In this 
case, while the bags made from laminated or unlaminated paper rollstock are clearly dis- 
tinct articles of commerce, we do not find that handle bags as compared to bags without 
handles, are distinct articles of commerce for purposes of the GSP double substantial 


transformation requirement. 


Holding: 

Based on the information and samples provided, we are of the opinion that printing the 
paper or plastic film rollstock results in a substantial transformation. Furthermore, we 
find that the cutting and conversion operations result in a second substantial transforma- 
tion of the paper or plastic film rollstock. However, we do not find that the paper is sub- 
stantially transformed as a result of the laminating process alone; nor do we find a 
substantial transformation of the bags as a result of the addition of the handles. There- 
fore, the cost or value of the paper or plastic film rollstock may only be included in the 
35 percent value-content requirement to qualify for duty-free treatment under the GSP if 
it is printed, cut and converted into bags. Accordingly, this protest should be granted and 
denied in part. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3550-065 dated August 
4, 1993, Subject: Revised Protest Directive, this decision should be attached to Customs 
Form 19, Notice of Action, and be mailed by your office to the protestant no later than 
60 days from the date of this letter. Any reliquidation of the entry in accordance with the 
decision must be accomplished prior to mailing of the decision. Sixty days from the date of 
the decision the Office of Regulations and Rulings will take steps to make the decision 
available to customs personnel via the Customs Rulings Module in ACS and the public via 
the Diskette Subscription Service, Lexis, Freedom of Information Act and other public 
access channels. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO CLASSIFICATION OF A PAIR OF WOMEN’S PANTS AND 
A TEXTILE BELT 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to Section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by Section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter Section 625), 
this notice advises interested parties that Customs is modifying a ruling 
pertaining to the tariff classification of a pair of women’s pants and a 
textile belt. Notice of the proposed modification was published May 18, 
1994, in the Customs BULLETIN, Volume 28, Number 20. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after September 
12, 1994. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch, Office of Regulations and Rulings, (202) 
482-7050. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On May 18, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 20, proposing to modify New York Ruling Letter 
(NYRL) 891355, issued October 26, 1993, by the Area Director of Cus- 
toms, New York Seaport, concerning the tariff classification of a pair of 
women’s pants and a textile belt in subheading 6204.62.4020, HTSUSA. 
No comments were received from interested parties. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation, Act Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625), this 
notice advises interested parties that Customs is modifying NYRL 
891355 to reflect proper classification of a pair of women’s pants and a 
textile belt as a composite good in subheading 6204.62.4020, HTSUSA. 
The ruling modifying NYRL 891355 is set forth in Attachment to this 
document. 

Publication of rulings or decision pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: June 23, 1994. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., June 23, 1994. 
CLA-2 CO:R:C:T 955523 CAB 
Category: Classification 
Tariff No. 6204.62.4020 
Ms. KIMBERLY KOTCHKA 
THE LESLIE Fay COMPANIES, INC. 
1400 Broadway 
New York, NY 10018 


Re: Reconsideration of DD 891355 of October 26, 1993; Classification of pants and belt; 
set vs. composite good; Heading 6204; Heading 6217. 


Dear Ms. KoTcHKa: 

This is in response to your inquiry of December 6, 1993, requesting reconsideration of 
DD 891355 concerning the tariff classification of a pair of women’s pants with a belt under 
the Harmonized Tariff Schedule of the United Annotated (HTSUSA). Samples were sub- 
mitted for examination. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 891355 was published May 18, 1994, in the 
CUSTOMS BULLETIN, Volume 28, Number 20. 


Facts: 
The merchandise in question is referred to as Style SU-122 and is comprised of pants 


and a belt. The pants are constructed of 100 percent woven cotton fabric and the belt is 
constructed of a loosely woven jute material with two wooden beads at each end. The pants 


feature in-seam side pockets, an elasticized waistband, and three belt loops. The loops on 
the pants are sized to accommodate the belt and the items are shipped and sold as a unit. 

DD 891355 classified the subject goods as a set under subheading 6204.62.4020, 
HTSUSA, which provides for women’s cotton trousers. The textile restraint category for 
the pants was 348 and the textile restraint category for the belt was 859. 


Issue: 
Whether the pants and belt are classifiable as a composite good or as a set? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

The applicable heading for the women’s trousers is Heading 6204, HTSUSA, and the 
applicable heading for belts is Heading 6217, HTSUSA. As the tariff does not contain a 
heading that specifically provides for pants and belts, together, classification cannot be 
based on GRI 1. 

GRI3 applies to goods that are prima facie classifiable under two or more headings. GRI 
3 states, in pertinent part, the following: 


(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 


The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN), although not legally binding, are the official interpretation of the tariff at the 
international level. The EN to GRI 3(b), provides, in part: 

(IX) For the purposes of this Rule, composite goods made up of different aoe 
to 


nents shall be taken to mean not only those in which the components are attache 
each other to form a practically inseparable whole but also those with separable com- 
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ponents, provided these components are adapted one to the other and are mutually 
complementary and that together they form a whole which would not normally be 
offered for sale in separate parts. 


The subject pants and belt meet the requirements for composite goods. The two articles 
are separable components that are adapted one to the other. in order to be considered as 
composite goods, articles must be (1) adapted to each other, (2) mutually complementary 
and (3) form a whole which would not normally be offered for sale in separate parts. The 
subject belt and pants are adapted to each other in that the loops and slits on the pants are 
sized to accommodate the belt. The two components are mutually complimentary in their 
use, are packed together and would not normally be offered for sale as separate articles. 
Therefore, the articles at issue are considered a composite good for tariff classification 

urposes. 

7 The aforementioned determination is in accordance with Headquarters Ruling Letter 
(HRL) 081619 of October 6, 1988 and HRL 083853 of May 17, 1989 which classified trou- 
sers and belts as composite goods. There seems to be some ambiguity in our early rulings 
which dealt with the issue of textile belts imported as a unit with garments. It is important 
to note that the two cited rulings fail to present detailed descriptions of the articles 
therein. Despite the lack of detailed description in these earlier cases, it is Customs view 
that generally when a textile belt is imported with a garment and it is intended to be sold at 
the wholesale and retail level as a single unit, the articles will be considered composite 
goods for tariff classification purposes. This position has been confirmed with a recent rul- 
ing, HRL 954073 of September 23, 1993. In HRL 954073, Customs classified a dress and 
belt which were color coordinated and constructed of the same fabric as a composite good. 
Customs stated therein that the dress and belt were components which would not nor- 
mally be offered for sale as separate articles. 

Having determined that the pants and belt are a composite good, it is now necessary to 
determine which of the two components give the article its essential character. In deter- 
mining the essential character of the subject goods in accordance with GRI 3(b), Customs 
looks to various factors for guidance. Such factors include, but are not limited to, the 
nature of the material or component, its bulk, quantity, weight or value, or by the role of 
the constituent material in relation to the use of the goods. After examining the pants and 


belt, it appears that the pants impart the essential character of the composite good. By 
quantity, weight, and cost, the pants make up the greatest portion of the composite good. 
The belt, on the other hand, acts as an accent to the pants. It is an accessory item. Thus, 
the subject merchandise is classifiable in Heading 6204, HTSUSA, which is the provision 
for, inter alia, women’s woven pants. 


Holding: 

Based on the foregoing, the pants and belt are classified as a composite good in subhead- 
ing 6204.62.4020, HTSUSA, which provides for women’s other cotton trousers. The appli- 
cable rate of duty is 17.7 percent ad valorem and the applicable textile category is 348. The 
decision in DD 891355 was incorrect. 

Pursuant to 19 CFR 177.9(d), DD 891355, dated October 26, 1993, is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-101) 


HystTeEr Co., A.K.A., NACCO MATERIALS HANDLING Group INc., INDEPENDENT 
Lirt TRucK BUILDERS UNION, INTERNATIONAL Assoc. OF MACHINISTS AND 
AEROSPACE WORKERS, INTERNATIONAL UNION, ALLIED INDUSTRIAL WORKERS 
oF AmerIcA (AFL-CIO), AND UNITED SHop AND SERVICE EMPLOYEES, 
PLAINTIFFS U. UNITED STATES, DEFENDANT, AND NISSAN Motor Co., Lrp., ET 
AL., Toyota Motor SA.es, U.S.A., INc., AND Toyo Umppanki Co., Lrp., 
DEFENDANT-INTERVENORS 


Court No. 92-03-00133 


Plaintiffs challenge certain aspects of the Department of Commerce’s Final Results of 
Redetermination Pursuant to Court Remand (April 11, 1994). The Court holds Commerce 
(1) has complied with the Court’s remand order by adjusting Nissan’s related-party trans- 
fer prices to reflect fair market value and (2) properly rejected plaintiffs’ request to correct 
alleged errors in Toyo’s database. The Court sustains Commerce’s Remand Results in all 
respects, denies plaintiffs’ and Toyo’s requests for another remand and dismisses this 
action. 


(Dated June 23, 1994) 


Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Mary T. Staley and David C. Smith, 
Jr.), for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (Jeffrey M. Telep), Priya 
Alagiri, Attorney-Advisor, Office of the Deputy Chief Counsel for Import Administration, 
U.S. Department of Commerce, of Counsel, for defendant. 

Arnold & Porter (Lawrence A. Schneider and Susan T: Morita), for defendant-interve- 
nors Nissan Motor Co. et al. 

Dorsey & Whitney (John B. Rehm, Munford Page Hall, II and L. Daniel Mullaney), for 
defendant-intervenor Toyota Motor Sales, U.S.A., Inc. 

O’Melveny & Myers (Greyson Bryan, Craig L. McKee and Bruce Hirsh), for defendant- 
intervenor Toyo Umpanki Co., Ltd. 


OPINION 


CaRMAN, Judge: Plaintiffs contest certain aspects of the U.S. Depart- 
ment of Commerce’s (Commerce) Final Results of Redetermination 
Pursuant to Court Remand (April 11, 1994) (Remand Results). Plain- 
tiffs request the Court to remand the action to Commerce. The Court 
retained jurisdiction over this matter during the pendency of Com- 
merce’s remand investigation. 
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BACKGROUND 


Plaintiffs NACCO Materials Handling Group, Inc.,! Independent Lift 
Truck Builders Union, International Association of Machinists and 
Aerospace Workers, International Union, Allied Industrial Workers of 
America (AFL-CIO), and United Shop and Service Employees (collec- 
tively “NACCO”) are a U.S. manufacturer of internal-combustion, 
industrial forklift trucks and domestic unions representing workers 
who are engaged in the manufacture of internal-combustion, industrial 
forklift trucks in the U.S. The three defendant-intervenors, Nissan,” 
Toyota, and Toyo, are manufacturers/exporters of the internal-combus- 
tion, industrial forklift trucks from Japan under review. 

In the original action, plaintiffs contested Commerce’s final results in 
Certain Internal-Combustion, Industrial Forklift Trucks from Japan, 
57 Fed. Reg. 3167 (Dep’t Comm. 1992) (Final Results). The Court held in 
Hyster that Commerce properly (1) determined it is not required to con- 
duct a test of consumer tax incidence; (2) determined the Japanese con- 
sumption tax was included in the price of defendant-intervenors’ 
forklift trucks; (3) selected a model match methodology; (4) determined 
Toyo’s purchases from suppliers were at arm’s length; (4) accepted Nis- 
san’s accounting methodology pertaining to Nissan’s U.S. value-added 
costs; (5) treated Toyota’s fringe benefits; (6) determined verification of 
Nissan’s and Toyo’s cost of production was unnecessary; (7) treated Nis- 
san’s home market rebates; and (8) accounted for Toyota’s value-added 
labor costs and product liability premiums. Hyster Co. v. United States, 
18CIT__,__, 848 F Supp. 178, 192 (1994). 

Additionally, the Court remanded the case to Commerce and ordered 
the agency to eliminate the use of 19 U.S.C. § 1677b(a)(4)(B) (1988) in 
accounting for the “multiplier effect,” and to consider any further 
adjustments to USP consistent with Zenith Elecs. Corp. v. United States, 
11 Fed. Cir. (T) , 988 F.2d 1573 (1993) and title 19 which the agency 
deemed appropriate. Hyster, 18 CIT at __, 848 F. Supp. at 192. The 
Court also ordered Commerce to point to substantial evidence on the 
record in support of its determination that Nissan and Toyota’s related- 
party transfer prices were arm’s length, and if it is unable to point to 
such evidence, to make any necessary adjustments. Jd. at , 848 
F. Supp. at 192. Finally, the Court directed Commerce to correct the 
errors in Toyo’s database. Jd. at __, 848 F. Supp. at 192. 

Pursuant to the Court’s order, Commerce changed its methodology 
for calculating the United States price tax. Remand Results at 3. On 
remand, Commerce could not identify substantial evidence in support of 
its determination that Nissan and Toyota related-party transfer prices 
were at arm’s length. Jd. at 6, 9. Commerce, therefore, adjusted the 
transfer prices paid for certain components to ensure they represented 


IDuring the course of this litigation, plaintiff changed its name from Hyster Co. to NACCO Materials Handling 
Group, Inc. 

2Defendant-Intervenors Nissan Motor Co., Ltd., Nissan Industrial Equipment Corp. and Barrett Industrial Trucks, 
Inc. will be referred to collectively as “Nissan.” 
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fair market value for the respective components. Jd. at 8, 10. Commerce 
also corrected errors in Toyo’s computer database as directed by the 
Court’s remand order. Jd. at 10-11. As a result of the changes made on 
remand, Commerce recalculated the respondents’ respective dumping 
margins and assigned the following margins for the period November 
24, 1987 through May 31, 1989: Nissan 7.39%, Toyota 13.75%, and Toyo 
6.74%. Id. at 11. 


CONTENTIONS OF THE PARTIES 


While plaintiffs agree with Commerce’s substantive discussion in the 
Remand Results, they argue this matter should be remanded to the 
agency in order to correct several clerical errors in the agency’s com- 
puter program which have significantly reduced the dumping margins. 
According to plaintiffs, some errors resulted from Commerce’s remand 
calculations and others occurred in the underlying proceeding and 
again on remand. Additionally, plaintiffs contend a remand is necessary 
for Commerce to adjust Nissan’s related suppliers’ transfer prices to 
reflect arm’s length transactions. 

Commerce asks the Court to sustain its Remand Results. Commerce 
argues plaintiffs’ allegations of clerical errors should be dismissed as 
untimely. According to Commerce, the alleged errors all originally arose 
in the final results and a request for correction should have been made 
at that time. With respect to Nissan’s related supplier transfer prices, 
Commerce claims it selected a methodology which reasonably esta- 
blishes the fair market value of Nissan’s forklift components and pro- 
tects against distortions in Nissan’s cost of manufacturing. 

Toyo complains the Court should not have ordered Commerce to cor- 
rect errors in its database when Commerce had already determined 
plaintiffs made untimely requests for the corrections. Toyo, therefore, 
asks the Court to remand the action to Commerce for an explanation as 
to why the agency’s finding of untimeliness was unsupported by sub- 
stantial evidence and not in accordance with law. In the alternative, 
Toyo requests the Court to reconsider its remand order directing Com- 
merce to correct the errors and issue an opinion which addresses 
whether Commerce properly determined plaintiffs’ request was 
untimely. Because Toyo is concerned with the protracted nature of this 
action, however, it consents to withdraw its request for reconsideration 
by the Court or remand for Commerce to explain its finding if doing so 
will help end these proceedings. 

Nissan contends plaintiffs should not be permitted to complain about 
alleged clerical errors at this late date. According to Nissan, Commerce 
did not make the alleged errors relating to it and Toyo on remand, but 
instead the alleged errors were part of Commerce’s computer program 
used in the Final Results. Nissan argues, therefore, 19 C.FR. § 353.28 
(1992) required plaintiffs to request any corrections “five business days 
after the date of disclosure,” and not more than two years after Com- 
merce issued the Final Results as plaintiffs sought to do in this case. 
Furthermore, Nissan supports the methodology that Commerce used to 
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adjust Nissan’s related-supplier transfer prices. Nissan claims Com- 
merce’s methodology is supported by substantial evidence and is other- 
wise in accordance with law. 


STANDARD OF REVIEW 


The appropriate standard for the Court’s review of Commerce’s 
Remand Results is whether the agency’s determination is supported by 
substantial evidence on the record and is otherwise in accordance with 
law. 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial evidence is some- 
thing more than a ‘mere scintilla,’ and must be enough reasonably to 
support a conclusion.” Ceramica Regiomontana S.A. v. United States, 
10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 
F.2d 1137 (1987) (citations omitted). 

“When applying the substantial evidence standard, the court may not 
substitute its judgment for that of the agency when the choice is 
between two fairly conflicting views, even though the court would justi- 
fiably have made a different choice had the matter been before it de 
novo.” Budd Co. v. United States, 14 CIT 595, 600, 746 F. Supp. 
1093,1097 (1990) (quotations and citations omitted). Furthermore, as 
long as the methodology and procedures used by Commerce are “reason- 
able means of effectuating the statutory purpose, and there is substan- 
tial evidence in the record supporting the agency’s conclusions, the 
court will not impose its own views as to the sufficiency of the agency’s 
investigation or question the agency’s methodology.” National Knit- 
wear & Sportswear Assoc. v. United States, 15 CIT 548, 553, 779 F Supp. 
1364,1369 (1991) (quotation and citation omitted). 


DIscussION 
A. Nissan’s Related-Party Transfer Prices: 

On remand Commerce determined it could not rely on Nissan’s trans- 
fer prices. Remand Results at 7. Commerce, therefore, calculated the 
percentage by which Nissan’s total standard cost of manufacturing 
should be increased to reflect adequately arm’s length prices. Id. at 8. 
Plaintiffs argue Commerce should have instead adjusted the transfer 
prices themselves to reflect arm’s length transactions. Plaintiffs main- 
tain Commerce was required to explain why it believed the 

] represented arm’s length prices. According to 
plaintiffs, Commerce itself recognized this data did not represent arm’s 
length prices because the agency did not rely on the data to calculate 
Nissan’s costs for those transfer prices which were 


[ 


The Court finds plaintiffs argument meritless. Commerce is not 
required to treat data which is based on substantial evidence on the 
record ([ .]) in the same fashion as data which the 
agency determines is not supported by substantial evidence. Because 
Commerce concluded it could not rely on transfer prices which were 
[ ], it adjusted the prices in order to comply with 
the statute and the Court’s remand order. It is not for this Court to direct 
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Commerce to choose one methodology over another where both method- 
ologies are reasonable. While plaintiffs articulate another possible 
methodology, they fail to demonstrate to the Court how the methodol- 
ogy used by Commerce is unreasonable, not based on substantial evi- 
dence or not in accordance with law. The Court need not address the 
merits of plaintiffs’ suggested methodology because the Court holds 
Commerce’s methodology is supported by substantial evidence on the 
record and is otherwise in accordance with law. See PPG Indus., Inc. v. 
United States, 14 CIT 522, 532, 746 F. Supp. 119,129 (1990) (“[T]he cho- 
sen methodology need not be the most reasonable though it must rea- 
sonably and accurately reflect factual information in the administrative 
record.”) (quotations and citations omitted). 


B. Errors in Toyo’s Database: 

Plaintiffs do not challenge Commerce’s correction of errors in Toyo’s 
database, but rather present new bases of error. The Court, however, 
refuses to permit another remand in this already lengthy proceeding. 
Based on Commerce’s regulations, plaintiffs’ request is untimely. The 
applicable regulation provides in relevant part: 


§ 353.28 Procedures for the correction of ministerial 
errors. 
* K K * * Bs * 
(b) Time limits. Comments must be filed within five business 
days after the date of disclosure unless the Secretary extends the 


time limit based upon a written request for extension that is filed 
within five business days after the date of disclosure and showing 
cause for such extension * * *. 


19 C.ER. § 353.28. Whether Commerce made the errors on remand or 
during the underlying investigation, plaintiffs have not satisfied the 
time requirements of this regulation nor have they provided this Court 
with a reason why their request for correction was not timely made. This 
Court has noted “Congress intended final determinations to be pre- 
cisely that. Indeed, if determinations were constantly subject to amend- 
ment, it would be difficult to answer the question as to when a final 
determination would ever be made.” Koyo Seiko Co. v. United States, 
14 CIT 680, 682, 746 F Supp. 1108, 1110 (1990) (quotations and citation 
omitted) (emphasis in original). Accordingly, the Court denies plaintiffs’ 
request for a remand to correct alleged errors. 


CONCLUSION 


After considering all of plaintiffs’, defendant’s and defendant-inter- 
venors’ arguments, the Court holds Commerce (1) complied with the 
Court’s remand order by adjusting Nissan’s related-party transfer 
prices to reflect fair market value and (2) properly rejected plaintiffs’ 
request to correct alleged errors in Toyo’s database. The Court sustains 
Commerce’s Final Results of Redetermination Pursuant to Court 
Remand (April 11, 1994) in all respects and denies plaintiffs’ and Toyo’s 
requests for another remand. This case is dismissed. 
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NOTE: This order originally entered as an unpublished order on August 22, 1989 is now 
being published as Slip Op. 94-102. 


(Slip Op. 94-102) 


GEORGE WEINTRAUB & Sons INC., PLAINTIFF-APPELLEE U. 
UNITED STATES, DEFENDANT-APPELLANT 


Court No. 86-03-00417, etc. 
(As per attached schedule) 
(Entered August 22, 1989; Published June 24, 1994) 


Barnes, Richardson & Colburn, attorney for plaintiff. 
Stuart E. Schiffer, Acting Assistant Attorney General, attorney for defendant. 


STIPULATED JUDGMENT ON AGREED STATEMENT OF Facts 


MuscraveE, Judge: These actions, as prescribed by Rule 58.1 of the 
Rules of the United States Court of International Trade, have been stip- 
ulated for judgment on agreed statement of facts in which the parties 
agree that: 

The imported merchandise, consisting of merchandise invoiced as 
“men’s cotton suits,” covered by the entries on the attached schedule, is 
to be reliquidated with a refund to plaintiff of 75% of the difference in 
duties between the duties actually assessed by the Customs Service 
under the Column 2 rate of item 379.62, TSUS, of 37.5% ad val., and the 
duties under plaintiff's claimed provision, the Column 1 rate of item 
379.62, TSUS, of 16.5% ad val. It is further agreed that the refund 
of duties shall include any applicable statutory interest pursuant to 
28 U.S.C. 2644, from the date of the filings of the summonses, until the 
date(s) the refund is issued. It is further agreed that each party will bear 
their own costs, fees, and expenses. 

All other claims are overruled. 

IT IS HEREBY ORDERED that the appropriate Customs Service official(s) 
shall reliquidate the entries accordingly; and it is further 

ORDERED that the opinion and order of the Court of International 
Trade in Slip Opinion 88-92, dated July 15, 1988, and the opinion and 
judgment in Slip Opinion 88-159, dated November 21, 1988, are now 
moot, and are hereby vacated and set aside. 
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(Slip Op. 94-103) 


SAARSTAHL AG, Usinor SaciLor, UNIMETAL, ASCOMETAL, AND UNITED 
ENGINEERING STEELS LTD., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
INLAND STEEL Bar Co., AND COREY STEEL CoO., DEFENDANT-INTERVENORS 


Consolidated Court No. 93-04-00219-S 


Plaintiffs contest the ITC’s affirmative injury determination claiming it is not sup- 
ported by substantial evidence on the record. The Court holds the International Trade 
Commission’s final affirmative injury determination in Certain Hot-Rolled Lead and Bis- 
muth Carbon Steel Products from Brazil, France, Germany, and the United Kingdom, Inv. 
Nos. 701-TA-314 through 317, Inv. Nos. 731-TA-552 through 555, USITC Pub. 2611 
(1993) is sustained. Plaintiffs’ motion is denied and the action is dismissed. 


(Dated June 24, 1994) 


Steptoe & Johnson (Richard O. Cunningham, Peter Lichtenbaum and Mark D. Davis), 
for plaintiff United Engineering Steels Ltd. 

LeBoeuf Lamb, Greene & MacRae (Pierre F- de Ravel d’Esclapon and Mary Patricia 
Midiel), for plaintiff Saarstahl AG. 

Weil, Gotshal & Manges (A. Paul Victor and Angela J. Paolini Ellard), for plaintiffs Usi- 
nor Sacilor, Unimétal and Ascométal. 

Lyn Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, United 
States International Trade Commission (Scott D. Andersen), for defendant. 

Wiley, Rein & Fielding (Charles Owen Verill, Jr., Alan H. Price and Brian E. Rosen), for 
defendant-intervenor Inland Steel Bar Company. 

Thompson & Mitchell (Murray J. Belman and Duane W. Layton), for defendant-interve- 
nor Corey Steel Company. 


OPINION 


Carman, Judge: Plaintiffs contest the International Trade Commis- 
sion’s (Commission or ITC) final affirmative injury determination in 
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from Bra- 
zil, France, Germany, and the United Kingdom, Inv. Nos. 701-TA-314 
through 317, Inv. Nos. 731-TA-552 through 555, USITC Pub. 2611 
(1993) (Injury Determination). The Commission published notice of its 
final affirmative determination on March 17, 1993. Certain Hot-Rolled 
Lead and Bismuth Carbon Steel Products From Brazil, France, Ger- 
many, and the United Kingdom, 58 Fed. Reg. 14,422 (1993). (Notice). 
The Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(c) (1988). 


BACKGROUND 


The products which were the subject of the ITC’s investigation are 
“hot-rolled products of nonalloy or other alloy steel, whether or not des- 
caled, containing by weight 0.03 percent or more of lead or 0.05 percent 
or more of bismuth, in coils or cut lengths, and in numerous shapes and 
sizes.” Notice, 58 Fed. Reg. at 14,422 n.2. Pursuant to a petition filed by 
Inland Steel Corporation and Bethlehem Steel Corporation, the U.S. 
Department of Commerce (Commerce) initiated CVD and antidumping 
investigations of Brazil, France, Germany and the United Kingdom. On 
September 17, 1992, Commerce issued its preliminary determinations 
which it ultimately finalized on January 27, 1993. 
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After Commerce preliminarily determined imports of the subject 
merchandise were being subsidized within the meaning of 19 U.S.C. 
§ 1671b(b) (1988), and were being sold at less than fair value (LTFV) 
within the meaning of 19 U.S.C. § 1673 (1988), the ITC commenced its 
investigation. Notice, 58 Fed. Reg. at 14,423. The ITC requested data for 
the period January 1989 through September 1992 from domestic pro- 
ducers, importers and foreign producers. After reviewing the questionn- 
aire responses and providing the parties with an opportunity to 
comment, the Commission unanimously determined subject imports 
from Brazil, France, Germany and the United Kingdom were materially 
injuring an industry in the United States. Jd. at 14,422. 


CONTENTIONS OF THE PARTIES 


Plaintiffs complain the ITC’s affirmative injury finding is not sup- 
ported by substantial evidence on the record. According to plaintiffs, the 
ITC failed to determine whether the subject imports were causing pres- 
ent material injury to the domestic industry. Additionally, plaintiffs 
claim the Commission ignored the following record evidence demon- 
strating the absence of injury: declining import volume; increasing 
domestic market share, production and shipments; increasing apparent 
U.S. consumption; and increasing industry profitability at the end of the 
period of investigation. Plaintiffs argue the ITC should not have made 
an affirmative injury determination if the domestic industry is merely 
suffering from the lingering effects of an injury experienced earlier in 
the investigation period. 

The ITC maintains its determination directly addressed the issue of 
present material injury and is supported by substantial evidence on the 
record. The Commission argues substantial evidence indicates through- 
out the period of investigation (1) subsidized and LTF'V subject imports 
were significant in terms of both volume and market share; (2) signifi- 
cant underselling and price suppression and depression occurred; and 
(3) the volume and price effects of the subject imports materially injured 
the domestic industry. Furthermore, the ITC contends it must base an 
injury determination on a continuing effects analysis, not on the condi- 
tion of the industry on vote day. 

Defendant-Intervenors support the Commission’s position that the 
statutory scheme supports an approach of analyzing the industry over 
the period of investigation and not solely on vote day. According to 
defendant-intervenors, a vote day approach would lead to an anomalous 
result: the more effective the provisional remedies, the less likely final 
relief would ever be granted. If the Court holds the Commission must 
base its injury determination on the condition of the industry on vote 
day, then defendant-intervenors argue the ITC’s determination should 
still be sustained because the Commission relied on indicia of current 
injury. 
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STANDARD OF REVIEW 


The Court must sustain the Commission’s final injury determination 
if it is based on substantial evidence on the record and is otherwise in 
accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd 5 Fed. 
Cir. (T) 77, 810 F.2d 1137 (1987) (citations omitted). The presence of 
some contradictory evidence is not in and of itself sufficient reason for 
this Court to vacate a final injury determination by the ITC. “[T]he pos- 
sibility of drawing two inconsistent conclusions from the evidence does 
not prevent an administrative agency’s finding from being supported by 
substantial evidence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 
607, 620 (1966) (citations omitted). 


DIscUSSION 


Commerce initially determined Saarstahl AG and United Engineer- 
ing Steels Ltd. received subsidies within the meaning of 19 U.S.C. 
§ 1671b(b) and were selling subject merchandise at LTFV within the 
meaning of 19 U.S.C. § 1673. See Certain Hot-Rolled Lead and Bismuth 
Carbon Steel Products From Germany, 58 Fed. Reg. 6205 (Dep’t Comm. 
1993) (final antidumping determination); Certain Hot-Rolled Lead and 
Bismuth Carbon Steel Products From the United Kingdom, 58 Fed. Reg. 


6207 (Dep’t Comm. 1993) (final antidumping determination); Certain 
Hot Rolled Lead and Bismuth Carbon Steel Products From Germany, 
58 Fed. Reg. 6233 (Dep’t Comm. 1993) (final countervailing duty deter- 
mination), as modified by Remand Determination Certain Hot Rolled 
Lead and Bismuth Carbon Steel Products From Germany (Oct. 12, 
1993); Certain Hot Rolled Lead and Bismuth Carbon Steel Products 
From the United Kingdom, 58 Fed. Reg. 6237 (Dep’t Comm. 1993) (final 
countervailing duty determination), as modified by Remand Deter- 
mination: Certain Hot Rolled Lead and Bismuth Carbon Steel Products 
From the United Kingdom (1993). This Court, however, held Commerce 
erred as a matter of law in finding Saarstahl AG and United Engineering 
Steels Ltd. received subsidies within the meaning of 19 U.S.C. 
§ 1671b(b). See Saarstahl AG v. United States, 18 CIT , Slip Op. 
94-92 (June 7, 1994); Inland Steel Bar Co. v. United States,18CIT__, 
Slip Op. 94-93 (June 7, 1994). Nonetheless, these decisions do not 
impact the Court’s analysis in this case because the Commission unani- 
mously determined an industry in the US. is materially injured by rea- 
son of LTFV imports from Germany and the United Kingdom. Injury 
Determination at 3. The Court, therefore, need not order the Commis- 
sion to reconsider its determination because it does not “appear the ITC 
made its finding of injury based upon material and significant inaccu- 
rate facts.” Borlem S.A. v. United States, 13 CIT 535, 541, 718 F Supp. 
41, 46 (1989), aff'd, 8 Fed. Cir. (T) 164, 913 F.2d 933 (1990). 

Once Commerce determines subject imports are being subsidized or 
dumped, the ITC must determine whether a domestic industry is mate- 
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rially injured or threatened with material injury “by reason of imports, 
or sales (or the likelihood of sales) for importation, of the merchan- 
dise with respect to which the administering authority has made an 
affirmative determination.” 19 U.S.C. § 1671d(b)(1) (1988); 19 U.S.C. 
§ 1673d(b) (1988). In making its final determination, the Commission 
must consider (1) the volume of the subject imports, (2) the effect of the 
subject imports on domestic prices of like products, and (3) the impact of 
the subject imports on the production of like products by domestic pro- 
ducers. 19 U.S.C. § 1677(7)(B)(i) (1988). 

In examining the impact of imports on the merchandise at issue, the 
Commission must “evaluate all relevant economic factors which have a 
bearing on the state of the industry in the United States.” 19 U.S.C. 
§ 1677(7)(C)(iii). These factors include, but are not limited to, the 
following: 


(I) actual and potential decline in output, sales, market share, 
profits, productivity, return on investments, and utilization of 
capacity, 

(II) factors affecting domestic prices, 

(III) actual and potential negative effects on cash flow, invento- 
ries, employment, wages, growth, ability to raise capital, and 
investment, and 

(IV) actual and potential negative effects on the existing develop- 
ment and production efforts of the domestic industry, including 
efforts to develop a derivative or more advanced version of the like 
product. 


Id. Commerce may also consider “such other economic factors as are 
relevant to the determination regarding whether there is material 
injury by reason of imports.” 19 U.S.C. § 1677(7)(B)(ii). 

With these statutory requirements in mind, the ITC investigated the 
domestic industry and subject imports for the period 1989 through Sep- 
tember 1992. The Commission found apparent U.S. consumption of 
free-machining products dropped by 13.9% from 1989 to 1991. A com- 
parison of the period January—September 1992 to the same period in 
1991, however, shows apparent consumption increased by 29.1%. Injury 
Determination at 35-36, I-37. The ITC found this increase was due to 
“the impact of overall economic activity, * * * certain stockpiling activ- 
ity, new long-term contracts for products previously supplied by foreign 
sources, and accelerated purchases from Bethlehem following the 
announced sales of its Bar, Rod & Wire Division.” Id. at 36 (footnotes 
omitted). The domestic producers share of this consumption dropped 
from 79.4% in 1989 to 74.9% in 1991. Id. at 36, I-42. U.S. producers held 
a 77.8% market share during January—September 1992, an increase of 
.6% over the same period in 1991. Id. at 36, I-42. 

The Commission also found production of bar and rod products 
dropped by 17.2% from 1989 to 1991, reducing capacity utilization from 
59.5% in 1989 to 47.3% in 1991. During the January—September 1992 
period, however, production increased 32.6% over the same period in 
1991, increasing capacity utilization from 44.0% in 1991 to 56.3% in 
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1992. Id. at 36, I-43. Domestic producers’ shipments of bars and rods 
declined by 18.8% from 1989 to 1991, but January—September 1992 
shipments increased 30.1% over the same period in 1991. Jd. at 36-37, 
I-45. The financial data for the period under review showed mixed 
results. Net sales increased marginally from 1989 to 1990, decreased 
from 1990 to 1991, and increased from interim 1991 to interim 1992. 
Gross profit decreased from 1989 to 1991, but increased from interim 
1991 to interim 1992. Operating losses increased from 1989 to 1990 and 
decreased from 1990 to 1992. Id. at 37, I-57. 

Although U.S. producers’ inventories increased from 7.0% in 1989 to 
8.6% in 1991, January—September 1992 inventories of 8.6% showed an 
improvement over the same period in 1991 which totalled 9.1%. Id. at 
I-45. The average number of production and related workers, hours 
worked and wages and total compensation paid declined from 1989 to 
1991 but all showed gains in the January—September 1992 period as 
compared with the interim period in 1991. Jd. at 37, I-50. 

The Commission received comments from domestic producers 
regarding the impact of the subject imports on their growth, invest- 
ment, ability to raise capital, and existing development and production 
efforts. These comments indicate a number of U.S. producers “are not as 
presently competitive as they should be because they were not able to 
invest in much needed capital equipment during the period of investiga- 
tion.” Jd. at 50 (footnote omitted); Report H-1. 

Plaintiffs complain the ITC failed to analyze all the evidence on the 
record. According to plaintiffs the Commission ignored substantial evi- 
dence demonstrating improvements in eight key indicia of injury 
between January and September 1992. 

The record in this case reveals what appears to be a trend toward 
improved conditions from January 1992 through September 1992. The 
Commission reasonably found these apparent improvements resulted 
from announcements by Bethlehem and Inland Steel that they were 
ceasing production of certain products and Commerce’s and the ITC’s 
preliminary investigations. Id. at 35. This finding by the Commission 
demonstrates it did not ignore evidence of improvements on the record. 
Moreover, “[a]bsent a showing to the contrary, the Commission is pre- 
sumed to have considered all the evidence in the record.” Trent Tube 
Div., Crucible Materials Corp. v. United States, 14 CIT 386, 395, 741 
F Supp. 921, 930 (1990), aff'd, 10 Fed.Cir.(T)___—_ 975 F2d 807 (1992) 
(quotation and citation omitted). Furthermore, plaintiffs cannot com- 
plain about the relative weight the Commission accords the various fac- 
tors it analyzes because, as the legislative history pertaining to material 
injury instructs, 


[t]he significance of the various factors affecting an industry will 
depend upon the facts of each particular case. Neither the presence 
nor the absence of any factor listed in the bill can necessarily give 
decisive guidance with respect to whether an industry is materially 
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injured, and the significance to be assigned to a particular factor is 
for the ITC to decide. 


S. Rep. No. 249, 96th Cong., 1st Sess. 88 (1979), reprinted in, 1979 
U.S.C.C.A.N. 381, 4714; see also Trent Tube, 14 CIT at 403, 741 F. Supp. 
at 935 (Congress has vested the ITC with considerable discretion to 
determine the weight it will assign a given factor in making its injury 
determination). 

The main thrust of plaintiffs’ argument is that the ITC failed to deter- 
mine whether the subject imports were causing present material injury 
to the domestic injury. Plaintiffs point to the improvement in relevant 
factors during the period January 1992 through September 1992 as 
proof of the lack of present material injury. In support of this argument, 
plaintiffs cite to CHR. Bjelland Seafoods v. United States, 16 CIT 945, 
Slip Op. 92-196 (Oct. 23, 1992) (Norwegian Salmon). According to 
plaintiffs, Norwegian Salmon requires the Commission to equate “pres- 
ent” material injury with material injury as of “vote day.” 

The Court in Norwegian Salmon held the Commission’s affirmative 
material injury determination was not supported by substantial evi- 
dence on the record. Jd. at__, Slip Op. 92-196 at 23. The Court found 
fault in the ITC’s determination that the effects of a previous injury are 
sufficient for a finding of present material injury. Jd. at __, Slip Op. 
92-196 at 22. The Court stated 1677(7)(C)(iii) “does not authorize the 
Commission to base a material injury determination on the lingering 
effects of a past injury.” Id. at __, Slip Op. 92-196 at 21-22. Instead, 
this section “instructs the Commission to [examine] more thoroughly 
* * * the factors in its material injury analysis where there is a possibil- 
ity that negative effects of a present injury are latent.” Id. 

The Court does not agree with plaintiffs that Norwegian Salmon 
mandates the ITC to base its material injury determination on the 
condition of the domestic industry as of vote day. Instead, the Court 
interprets Norwegian Salmon to advocate the use of information con- 
cerning the domestic industry in as contemporaneous a time frame as 
possible. The quest for up-to-date information, however, should not be 
at the expense of overlooking the “possibility that negative effects of a 
present injury are latent.” Seeid.at__, Slip Op. 92-196 at 22. It is for 
this reason, the Court normally defers to the Commission’s discretion in 
choosing the most appropriate period of time for its investigation. See 
Kenda Rubber Indus. Co. v. United States, 10 CIT 120, 126-27, 630 
F. Supp. 354, 359 (1986) (footnote omitted) (“As the statute does not 
expressly command the Commission to examine a particular period of 
time, the Court finds that the Commission has discretion to examine a 
period that most reasonably allows it to determine whether a domestic 
industry is injured by LTFV imports). Additionally, if the ITC were 
required to look only at information collected just prior to vote day, the 
interested party comment provisions established by Congress would be 
rendered moot. See, e.g., 19 U.S.C. § 1677c(a) (1988) (requiring the ITC 
to hold a hearing upon the request of any party to an investigation 
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before reaching a final determination); 19 U.S.C. § 1677f(e) (1988) (per- 
mitting the ITC to refuse information submitted without an adequate 
opportunity for comment). There is nothing in the instant action dem- 
onstrating the Commission abused its discretion by relying on the 
period January 1989 through September 1992. Accordingly, the Court 
holds the Commission properly based its determination on evidence cov- 
ering this time period. 

The Court now turns to the issue of whether there is substantial evi- 
dence on the record from the period January 1989 through September 
1992 supporting the ITC’s affirmative injury finding. The Commission 
considered the impact of subject imports on the domestic industry’s 
“ability to raise capital” and make “investments” pursuant to 
§ 1677(C)(iii) (III), and concluded the domestic industry was presently 
adversely impacted. In contrast to Norwegian Salmon, the evidence in 
the instant action shows the domestic industry’s inability to invest con- 
tinued to the most recent period in which the Commission collected 
data. 

Additionally, the Commission in the instant action specifically 
addressed respondents’ argument pertaining to reasons for the price 
increases by the domestic industry and other signs of “improvement” in 
1992. The Commission indicated the “improvements” were due to 
improvement in overall economic activity, stockpiling due to the immi- 
nent closure of certain domestic facilities, new long-term contracts for 
products previously supplied by foreign sources, and Commerce’s and 
the ITC’s preliminary investigations. See Injury Determination at 36. 
Plaintiffs’ fail to demonstrate to the Court how the Commission’s con- 
clusion regarding the 1992 “improvements” is unreasonable or not sup- 
ported by the record. See Negev Phosphates, Ltd. v. U.S. Dep’t of 
Commerce, 12 CIT 1074, 1077, 699 F Supp. 938, 942 (1988) (citations 
omitted) (“[T]he Court will sustain the determination if it is reasonable 
and supported by the record as a whole, including whatever fairly 
detracts from the substantiality of the evidence.”). Because there is sub- 
stantial evidence on the record indicating injury to the domestic indus- 
try from subject imports due to, among other things, an inability to raise 
capital and make investments, and because there are no indications on 
the record of real improvements in the domestic industry, the Court sus- 
tains the agency’s final affirmative injury determination for the period 
January 1989 through September 1992. 

Plaintiffs also complain the ITC did not give adequate consideration 
to the role of minimills in the free-machining marketplace. According to 
plaintiffs this lack of consideration impacted the Commission’s analysis 
of the available pricing data. 

The relevant statute directs the Commission to “evaluate all relevant 
economic factors which have a bearing on the state of the industry in the 
United States * * *.” 19 U.S.C. § 1677(7)(C)(iii). The ITC interpreted 
§ 1677(7)(C)(iii) as requiring it to analyze the condition of the industry 
as a whole, not particular segments, and therefore declined to base its 
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decision exclusively on minimills. In further support of its decision not 
to use minimills as the sole basis of comparison, the Commission indi- 
cated minimills “have a much lower, and more efficient cost structure” 
than the “larger, allegedly less efficient, integrated [foreign] produc- 
ers.” Injury Determination at 33. 

“Industry” is defined for general purposes of CVD law as “the domes- 
tic producers as a whole of a like product, or those producers whose col- 
lective output of the like product constitutes a major proportion of the 
total domestic production of the product[.]” 19 U.S.C. § 1677(4)(A) 
(1988) (emphasis added); see also Copperweld Corp. v. United States, 
12 CIT 148,166, 682 F. Supp. 552, 569 (1988) (The language of 
§ 1677(4)(A) “defies the suggestion that the ITC must make a disaggre- 
gated analysis of material injury.”). The second part of § 1677(4)(A)’s 
definition of industry, “producers whose collective output of the like 
product constitutes a major proportion of the total domestic production 
of the product,” is inapplicable because minimills make up only approxi- 
mately 20% of the production of hot-rolled free-machining bar and rod. 
Injury Determination at 34. The Commission in the instant action, 
therefore, must look to the first part of this definition for guidance. 
Because the Commission has reasonably interpreted § 1677(7)(C)(iii) as 
requiring it to assess the condition of the industry as a whole consistent 
with § 1677(4)(A), the Court holds the agency properly declined to limit 
its analysis to minimills. See U.H.F-C. Co. v. United States, 9 Fed. Cir. (T) 
1, 10, 916 F.2d 689, 698 (1990) (citations omitted) (“it is well settled that 


an agency’s interpretation of the statute it has been entrusted by Con- 
gress to administer is to be upheld unless it is unreasonable.”). 


CONCLUSION 


After considering all of plaintiffs’ arguments, the Court holds the 
Commission’s affirmative injury determination is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 
Accordingly, the Court denies plaintiffs’ motion and sustains Certain 
Hot-Rolled Lead and Bismuth Carbon Steel Products From Brazil, 
France, Germany, and the United Kingdom, Inv. Nos. 701-TA-314 
through 317, Inv. Nos. 731-TA-552 through 555, USITC Pub. 
2611(1993). This action is dismissed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 94-104) 


GOVERNMENT OF Sri LANKA, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 93-11-00751 


(Dated June 24, 1994) 


JUDGMENT 


ORDER 


CarMAN, Judge: Upon consideration of plaintiff's motion for summary 
judgment and defendant’s response thereto, it is hereby 

ORDERED plaintiffs motion is granted; and it is further 

ORDERED the United States Department of Commerce shall revoke the 
countervailing duty order, Apparel from Sri Lanka; Final Affirmative 
Countervailing Duty Order, 50 Fed. Reg. 9826 (1985), with respect to 
apparel products from Sri Lanka; and it is further 

ORDERED judgment is for plaintiff. 
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